
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Wildcat Construction, Inc.
Land Use Permit Amendment #6F0283-l-EB

MEMORANDUM OF DECISION AND ORDER

This decision dated August 3, 1992, pertains to a stay
request filed by Wildcat Construction, Inc. (the Permittee)
on July 6, 1992. The stay request concerns the above
permit, which authorizes the continued operation of a truck
maintenance and repair garage located in St. Albans Bay.
The permit was issued by the Environmental Board and
appealed several months ago to the Supreme Court. The stay
request was submitted because the Board recently filed an
enforcement action in civil court. As is explained below,
the stay request is denied.

BACKGROUND

Land Use Permit Amendment #6F0283-l-EB and supporting
findings and conclusions were issued on October 4, 1991,
following an appeal of a permit amendment issued by the

~ District #6 Commission. The Board issued a revised permit
amendment with conditions regarding the number of truck
trips per week, the hours during which trucks may enter and
exit, the number of trucks on-site at any one time, driver
certifications regarding the connections between their
trucks and trailers, fence installation, and truck warning
signs.

The decision also concerns a petition for revocation.
It revokes earlier permits subject to an opportunity to
correct violations by complying with the conditions the
Board imposed.

On November 1, 1991, the Permittee appealed to the
,: Supreme Court. On July 1, 1992, on behalf of the State of
Vermont, the Attorney General's office filed a complaint in
the County Superior Court to enforce compliance with permit

conditions.

On July 6, 1992, the Permi'ttee filed a stay request.
: The Board deliberated on July 29, 1992.

DISCUSSION

In response to the enforcement action, the Permittee
requests that we stay our permit amendment pending appeal
to the Supreme Court. The effect of the stay would be to
moot the enforcement action unless and until the Supreme
Court issues an affirmance, because there would be no
permit conditions to enforce.

, r



r

7
,

Wildcat Construction Co., Inc.
Memorandum of Decision
Land Use Permit #6F0283-l-EB
Page 2

Vermont Rule of Appellate Procedure (VRAP) 8(a)
requires that appellants to the Supreme Court who seek to
stay the decision below must ordinarily seek a stay from
the superior or district court. VRAP 13(b) states that,
for purposes of appeals to the Supreme Court from
administrative agencies, the terms "superior court" or
"district court" mean the agency from which appeal is
sought. Thus, the Permittee's request is properly before
the Board.

The issuance of a stay is a discretionary act. VRAP
8(a) does not specify what factors we should consider in
exercising this discretion, but our Rule 42 does, as
follows:

No decision of the board or a district commission is
automatically stayed by the filing of an appeal. Any
party aggrieved by a final order of the board or a
district commission may request a stay by written
motion filed with the board identifying the order or
portion thereof for which a stay is sought and stating
in detail the grounds for the request.

In deciding whether to grant or deny a stay, the board
may consider the hardship to parties, the impact, if
any, on the values sought to be protected bv Act 250,
and any effect upon public health, safety or oeneral
welfare. The board may issue a stay containing such
terms and conditions, including the filing of a bond
or other security, as it deems just.

(Emphasis added.)

1 The hardship identified by the Permittee is that it
! will be forced out of business if it has to comply with the
permit. This contention is not supported by any affidavits
: or specific factual allegations",. _

Moreover, stay requests are usually filed at the time
appeal is taken. This stay request, however, was filed
well after the appeal was taken and because of the
imminence of enforcement action.

Compliance with the conditions of a permit is required
regardless of whether an enforcement action is filed.
Thus, the alleged hardship, if any, occurred on the date
the permit was issued. In our view, the time lapse between
the date of the permit (October 4, 1991 and the date of the
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stay request (July 6, 1992) undercuts the credibility of
the Permittee's allegation of hardship.

In addition, other parties will experience hardship if
the permit is stayed and not enforced. On review of our
findings, we see that trucks from the Permittee's operation
have driven over nearby lawns and sometimes hit people's
houses, that trailers have become detached and at least one
load was spilled, that parents in the area walk with their
children to a nearby elementary school out of fear of the
trucks, that the trucks pose danger to children who ride
bikes in the area, and that motorists driving by the
project do not expect the emergence of tractor-trailer
trucks in that location. Our conditions were issued in
part to protect parties from this situation and the absence
of those protections will constitute a hardship.

The conditions also serve the Act 250 value of
protecting the public from unsafe traffic conditions caused
by this development. See 10 V.S.A. 5 6086(a)(5). Thus,
staying the conditions will have an adverse effect on the
public safety.

For these reasons, we deny the Permittee's stay
request.

ORDER

The Permittee's stay request is denied.

Dated at Montpelier, Vermont this 3rd day
1992.

ENVIRONMENTAL BOARD

of August,

Elizabeth Courtney, @hair

wildcat.mem(awp7)

Ferdinand Bongart;
Lixi Fortna I
Arthur Gibb
Samuel Lloyd
Charles F. Storrow
Steve E. Wright


