
 
VERMONT ENVIRONMENTAL BOARD 

10 V.S.A. Ch. 151 
 
 
 
Re: Fred and Laura Viens   Land Use Permit #5W1410-EB 
 
 
 

Memorandum of Decision   
 
This matter is an appeal by Thomas and Kathleen Tafuto (Tafutos) to the 

Environmental Board (Board) from certain aspects of Land Use Permit #5W1410 
(Permit) and accompanying Findings of Fact, Conclusions of Law, and Order (Decision), 
issued by the District 5 Environmental Commission (Commission) to Fred and Laura 
Viens (Viens), authorizing the construction and operation of an auto body repair shop 
located on a 16.69 acre tract in the Town of Fayston, Vermont (Project). 
 
 
I. History 
         
 On January 17, 2003, the Commission issued the Permit to the Viens. 
 

On March 27, 2003, the Commission issued a Memorandum of Decision on a 
Motion to Alter (Amended Decision). 
 
 On April 23, 2003, Thomas and Kathleen Tafuto (Tafutos) filed an appeal with 
the Environmental Board from the Decision and Amended Decision, alleging that the 
Commission erred in its conclusions with respect to 10 V.S.A. §6086(a)(1)(air pollution), 
(8) (aesthetics) and (10) (Town Plan) (Criteria (1)(A), (8) and (10)).  
 
 On April 29, 2003, the Viens filed a Motion for Clarification, Prehearing 
Conference and Order and Site Visit. 

On May 14, 2003, the Tafutos filed a Petition to Revoke the Permit. 
 
 On May 16, 2003, the Town of Fayston Selectboard and the Fayston Planning 
Commission filed a letter stating their intent to participate in the appeal. 
 

On May  22, 2003, following a May 16 Prehearing Conference, Board Chair 
Patricia Moulton Powden issued a Prehearing Conference Report and Order in which 
she defined the issues in this matter as:  

 
1. Whether the Project satisfies 10 V.S.A. §6086(a)(1) (air 

pollution). 
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2. Whether the Project satisfies 10 V.S.A. §6086(a)(8) 

(aesthetics). 
 

3. Whether the Project satisfies 10 V.S.A. §6086(a)(10) 
(Fayston Town Plan). 

 
On June 18, 2003, the Viens filed a motion, requesting the Board to determine 

which Town Plan applies to the present case - the 1999 Fayston Town Plan or the 2002 
Fayston Town Plan - and whether such plan(s) is ambiguous such that the Board 
should refer to the Fayston Zoning Regulations for guidance in interpreting the plan.  

 
As a result of the Viens' motion, on June 23, 2003, the Chair of the Board issued 

a Chair's Preliminary Ruling, which continued certain filing dates in the Prehearing 
Order and established dates for parties to file responses to the June 18, 2003 motion.  
The parties filed memoranda concerning the issues raised in the Viens' motion. 

 
The Board deliberated on the Viens' Motion on July 16 and August 6 and 27, 

2003.   
 
 On September 3, 2003, the Board issued a Memorandum of Decision in which it 
determined that the Project complied with the 2002 Fayston Town Plan. 
 

On October 17, 2003, the Chair issued a Second Prehearing Order, setting dates 
for the filing of documents and a hearing in this matter. 

 
On October 29, 2003, the Tafutos filed an Objection to the Second Prehearing 

Order; the Viens replied to the Objection by memorandum filed on November 4, 2003. 
 
The Board deliberated on the Tafutos' Objection on November 12, 2003.   

 
 On November 14, 2003, the Board issued a Memorandum of Decision denying 
the Tafutos’ Objection. 
 
 Hearings were held on this matter on February 25, March 10 and May 19, 2004. 
 
 On June 2, 2004, the Viens and Tafutos filed a Stipulated Request for 
Amendment to Land Use Permit #5W1410 and for Dismissal of Petition to Revoke.  
(Stipulation) 1 
 
                                            
1  The Town of Fayston Selectboard and the Fayston Planning Commission, which 
are parties to this appeal, are not signatories to the Stipulation, but, through their 
counsel, both have indicated their concurrence and agreement with its terms. 
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 The Board did not meet together to deliberate on the parties’ Stipulation, but 
each Board Member has reviewed the Stipulation and has authorized the Chair to issue 
this Memorandum of Decision and Land Use Permit #5W1410-EB. 
 
 
II. The Parties’ Stipulation 
 
 The Viens’ and Tafutos’ Stipulated Request for Amendment to Land Use Permit 
#5W1410 and for Dismissal of Petition to Revoke reads as follows: 
 

Now come the parties, Thomas and Kathleen Tafuto, Appellants, 
and Frederick Viens, II, and Laura Viens, Appellees, and hereby stipulate 
to a request of this Board issue an amendment to Land Use Permit 
#5W1410 dated January 17, 2003 and March 27, 2003 (Motion to Alter), 
and to dismiss the Appellant’s Petition to Revoke dated May 13, 2003. As 
grounds therefor, the parties state as follows: 

 
1. Of even date herewith, the parties have entered into a 

Settlement Agreement that, inter alia, resolves all pending 
matters of dispute including the pending appeal and the 
Petition to Revoke dated May 13, 2003, and results in a 
dismissal of the Environmental Court appeal, Docket No.: 
86-5-03 Vtec. 

 
2. The parties hereby request that Land Use Permit #5W1410, 

as issued by the District 5 Environmental Commission, be 
amended as follows: 

 
i) Condition #9 in Permit #5W1410 be stricken in its 

entirety and replaced with the following: 
 

“The permittees shall install a new emissions stack 
that shall extend four feet above the roofline of the 
barn/auto body shop.  The new emissions stack shall 
be installed on or before June 15, 2003.  The existing 
emissions exhaust line shall be sealed with concrete 
and abandoned.  Fred shall limit use of his ventilation 
system following painting operations to a maximum of 
sixty (60) minutes.  Fred shall continue to operate his 
ventilation system with a Viledon 200 - 080 filter (or, 
its equivalent or better).  The filter shall be utilized at 
all times during painting and clear coating, but may be 
removed for activities unrelated to painting and clear 
coating.” 
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ii) Condition 10 in Permit #5W1410 be stricken in its 

entirety and replaced with the following: 
 

“The Permittees shall operate the autobody shop from 
7:00 a.m. to 5:00 p.m. Monday through Friday.  All 
painting operations shall be performed between 2:00 
p.m. and 5:00 p.m.  Permittee shall be permitted to 
perform spot priming throughout the day (subject to 
the permitted  work hours), except that if priming 
activity shall entail greater than five (5) minutes, it 
shall be performed after 2:00 p.m.  Deliveries and 
customer dropoffs and pickups shall be confined to 
the hours of operation.  There shall be no auto related 
deliveries on weekends.  The Commission authorizes 
a narrow exception for weekend customer pickups of 
a vehicle as long as no truck or other vehicle is 
required to remove it.” 
 

iii) Condition # 11 in Permit #5W1410 be stricken in its 
entirety and replaced with the following: 

 
“Delivery trucks shall not allow engines to idle on the 
premises.  Brief idling of wrecker delivery vehicles 
during their unloading of disabled vehicles, if such 
wrecker requires use of hydraulics and/or engine 
idling for the unloading process, shall be permitted.” 
 

iv) Condition # 12 in Permit #5W1410 be stricken in its 
entirety and replaced with the following: 

 
“The Permittees and all assigns and successors in 
interest shall continually maintain the landscaping as 
approved in the exhibits by replacing any dead or 
diseased plantings as soon as seasonably possible.  
Within thirty (30) days of issuance of this Permit, 
Permittee shall plant four (4) additional six (6') foot 
spruce trees on or about the property line in the area 
at which the Viens’ driveway passes close to the 
Tafutos’ property line.  The location of the trees shall 
be mutually agreed upon by the parties.” 
 

v) That Permit #5W1410 be supplemented with a 
Condition 12(a) which shall read as follows: 
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“Within thirty (30) days of issuance of this Permit, 
Permittee shall paint the four (4) bay shed roof with a 
semi-gloss black metal industrial coating paint and 
bonding primer, which paint is appropriate for 
adhering to the metal roof, the product being known 
as Sherwin Williams industrial coating, or its 
equivalent.” 
 

3. The parties further request the Board to adopt the following 
finding of fact in support of the amendment to Condition #11 
of Land Use Permit #5W1410 as set forth in Paragraph 2 (iii) 
above:  

 
“Shepard’s Brook Auto periodically has disabled 
vehicles delivered to the premises by way of wrecker 
delivery vehicles.  In certain instances, these wrecker 
delivery vehicles require brief engine idling on the 
premises to operate the hydraulic system necessary 
to unload the disabled vehicles to the premises.” 
 

WHEREFORE the parties respectfully request the Board to take the 
following action: 

 
a) Adopt the finding of fact set forth in Paragraph 3 above; 
 
b) Issue an amendment to Land Use Permit #5W1410 which 

incorporates the conditions set forth in Paragraph 2 above; 
 
c) Dismiss Appellants’ Petition to Revoke dated May 13, 2003.  

 
 
III. Discussion 

 A. Settlement agreements and the Board’s obligations 
 
 Act 250 and the Board favor the non-adversarial resolution of issues by parties, 
see 10 V.S.A. §6085(e) and EBR 16(D).  Public policy also “strongly favors settlement 
of disputed claims without litigation.”  Dutch Hill Inn., Inc. v. Patten, 131 Vt. 187, 192 
(1973).  However, the Board has the obligation to review any settlement reached 
between the parties.  Re: Lawrence W. and Barbara Young, #6F0518-EB, Findings of 
Fact, Conclusions of Law, and Order at 2 (Oct. 1, 2001); Re: Cersosimo Lumber Co., 
#2W0957-EB, Findings of Fact, Conclusions of Law, and Order at 3 (Nov. 29, 1995).  
This review must determine whether an affirmative finding can be made under all 
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criteria on appeal, and the Board need not accept a settlement agreement if the 
necessary affirmative findings cannot be made, Re: Faucett Builders, Inc., #4C0763-2-
EB, Findings of Fact, Conclusions of Law, and Order at 6 (Aug. 6, 1996), or if the 
agreement contravenes any of the Act 250 criteria. Re:  Pico Peak Ski Resort, Inc., 
#1R0265-12-EB, Findings of Fact, Conclusions of Law, and Order at 4 (Nov. 22, 1995).  
Accord, Re: Andrew and Peggy Rogstad, #2S1011-EB, Findings of Fact, Conclusions of 
Law, and Order at 4 (December 12, 1996). 2 
 
 B. The Stipulation between the Viens and the Tafutos 
 
 The parties’ Stipulation agrees to the modification of Conditions 9, 10 and 12 of 
the Permit issued by the Commission with the addition of more restrictive language; the 
Stipulation also would add an additional restrictive condition, Condition 12(a), to the 
Permit.   
 
 Generally, when there has been an appeal from a Commission decision which 
grants a permit, a settlement agreement which provides that a permittee will be bound 
by conditions which are more restrictive than those imposed by the Commission and 
which will result in greater protection to the environment, need not be accompanied by 
additional evidence on which the Board can base Findings of Fact, which can then, in 
turn, form the basis for the Board to make positive Conclusions of Law on the Criteria.  
Rather, the Board can rely upon the Findings which appear in the Commission’s 
decision, and the Board does so here.   
 
 The Board finds that, in its addition of the more restrictive provisions of 
Conditions 9, 10, 12 and 12(a), the Stipulation is reasonable and supported by the 
Commission’s Decision and Amended Decision.  The Board therefore grants the parties’ 
requests as to modifications to Permit Conditions 9, 10 and 12.  The Board will issue a 
permit incorporating those modifications. 
 
 Where a stipulation by the parties results in a request to the Board to eliminate or 
relax conditions imposed by a Commission permit, the Board requires that the parties 
provide it with evidence or stipulated findings to support such a request.  See, Re: 
                                            
2  Except as slightly modified herein (to conform with the Board’s standard 
permitting language) the Board adopts the parties’ proposed Finding of Fact and permit 
conditions in furtherance of the provisions of Act 250, the Board Rules, and Vermont 
case law, all of which favor negotiated non-adversarial resolution to disputed matters.  
Had it issued a decision following the evidentiary hearings which it held in this matter, 
the Board may well have issued a permit with conditions different from those which 
have been agreed upon by the parties.  Thus, neither the parties nor others should read 
such acceptance as establishing precedent as to any of the matters which the Board 
might have addressed, had this matter been presented to the Board for full deliberation. 
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Lawrence W. and Barbara Young, supra, at 3 - 4.  In this case, the parties seek to 
modify only one of the Commission’s conditions, Condition 11, which presently reads, 
“Delivery trucks shall not allow engines to idle on the premises.”   The parties ask that 
Condition 11 be amended to read, “Brief idling of wrecker delivery vehicles during their 
unloading of disabled vehicles, if such wrecker requires use of hydraulics and/or engine 
idling for the unloading process, shall be permitted.” 
 
 In support of this modification, the parties have stipulated to a Finding of Fact 
that reads, “Shepard’s Brook Auto periodically has disabled vehicles delivered to the 
premises by way of wrecker delivery vehicles.  In certain instances, these wrecker 
delivery vehicles require brief engine idling on the premises to operate the hydraulic 
system necessary to unload the disabled vehicles to the premises.” 
 
 The Board has considered this stipulated Finding and finds that some wreckers 
may need to idle for brief time periods in order to unload disabled vehicles.  The Board 
also concludes that this Finding supports the stipulated modifications to Condition 11 of 
the Permit, and the Board further concludes that those modifications are necessary in 
order to allow the Viens to reasonably operate the Project.  The Board will therefore 
include the modifications to Condition 11 in its permit to be issued today. 
 
 
 C. The Tafutos’ Revocation Petition  

The Stipulation includes an agreement by the Tafutos to dismiss their May 14, 
2003 Petition to Revoke the Permit.   

The Board and district commissions are charged to protect and conserve the 
lands and environment of the state.  1969 Vt. Laws, No. 250, §1 (Adj. Sess.).  An 
administrative agency has discretion to reject a withdrawal or dismissal if it would 
prejudice the public interest that the agency is charged to protect.  Re: Ronald L. Saldi, 
#5W1088-1-EB, Memorandum of Decision at 3 (Oct. 1, 1996); and see Re: Rockwell 
Park Associates and Bruce J. Levinsky, #5W0772-5-EB, Dismissal Order (Feb. 17, 
1994); Re: H.A. Manosh Corp., Declaratory Ruling #247 (Dec. 13, 1991). 
 
 The Board finds and concludes that the dismissal of the Tafutos’ Petition causes 
no prejudice to any interest protected by the Board, and, further, promotes the State’s 
interests in the settlement of disputed claims.  10 V.S.A. §6085(e), EBR 16(D), Dutch 
Hill Inn, supra.   
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IV. Order 
 
 1. Land Use Permit #5W1410-EB is issued. 
 
 2. The Tafutos’ Petition to Revoke Land Use Permit #5W1410 is dismissed. 
  
 3. Jurisdiction is returned to the District 5 Environmental Commission. 
 
 
Dated at Montpelier, Vermont this 17th day of June 2004. 
 
 

ENVIRONMENTAL BOARD 
 
 
_/s/Patricia Moulton Powden______ 
Patricia Moulton Powden, Chair 
George Holland 
Samuel Lloyd 
Donald Marsh 
W. William Martinez 
Patricia A. Nowak 
* Richard C. Pembroke, Sr. 
A. Gregory Rainville 
Jean Richardson 

 
 
 
* Board Member Pembroke, dissenting: 
 
 I must dissent from this decision.  I believe that the Viens, in settling this case, 
have agreed to the imposition of permit conditions which are beyond those necessary to 
protect Vermont’s environment.   Were the Board to have considered the evidence in 
this matter within the context of the full analysis as is usually found in our decisions, I do 
not believe that the Board would have required the conditions which appear in the 
parties’ Stipulation. 
 
 
 
 
 


