
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $8 6001-6092

MEMORANDUM OF DECISION

RE: Old Vermonter Wood Products and Richard Atwood
Land Use Permit #5 W 1305-EB

This Memorandum of Decision addresses the following preliminary issues:

(a) Appellant’s request for subpoenas (“Subpoena Request”);
(b) Appellant’s request for additional time (“Time Request”);
(c) Appellant’s Motion to Deny Calling Witnesses and Deny Admission of Exhibits
(“Witness and Exhibits Motion”);
(d) Appellant’s Motion to Deny Permit (“Permit Motion”);
(e) Appellant’s Request for Board Witnesses (“Witness Request”);
(I) Appellant’s Request for Review of Agency of Natural Resources Water Supply and
Wastewater Permit (“ANR Permit Review”); and
(g) Permittees’ Objection and Appellant’s response (“Objection”).

As discussed in more detail below, requests and motions pertaining to issues (a)
through (I) above are denied and (g) is granted.

I. RELEVANT PROCEDURAL SUMMARY

On August 20, 1998, the District #5 Environmental Commission (“Commission”)
issued Land Use Permit #5 W 1305-EB  (“Permit”) and supporting Findings of Fact and
Conclusions of Law and Order (“Decision”) to Old Vermonter Wood Products and
Richard Atwood (collectively the “Permittees”). This Permit applies to the lands located
off Route 100 in Waterbury Center, Vermont and identified in Book 139, Pages 321-322
of the land records of Waterbury, Vermont, as subject of a deed to Richard Atwood, the
“permittee as grantee” and authorizes the construction of a new 40’ by 100’ two story
wooden building with front porch and related driveways and parking areas (“Project”).

On November 6, 1998, Walter Flatow (“Appellant”) filed a timely appeal with the
Board.

On Friday, December 11, 1998, Environmental Board Chair, Marcy Harding
convened a prehearing conference.

On December 15,1998, Chair Harding issued a prehearing conference report and
order (“Prehearing Order”), incorporated herein by reference.

On February 3, 1999, Chair Harding issued a Scheduling Order, incorporated
herein by reference.
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On February 23, 1999, the parties filed prefiled testimony, exhibits, lists of
witnesses and exhibits.

On March 8, 1999, the Permittees filed a Revised Exhibit List and Exhibits.

On March 9, 1999, Appellant filed a Revised List of Exhibits and Witnesses,
additional exhibits, a request for subpoenas and a request for time beyond that allotted in
the February 3, 1999 Scheduling Order.

On March 16,1999,  Appellant filed a Motion to Deny the Permit with
accompanying exhibits. The Permittees filed an Objection to Appellant’s rebuttal
testimony and a response to Appellant’s Subpoena Request.

On March 18, 1999, the Appellant filed his revised exhibit list with witness list; a
Response to Permittees’ Rebuttal Testimony; Rebuttal of ANR Permit; a Request for
Board Witnesses; a Motion to Deny Calling of Witnesses and Motion to Deny Admission
of Exhibits; an Objection to Permittees’ Objection to Appellant’s Rebuttal Testimony;
Appellant’s Letter to the Board Regarding Subpoenas; Appellant’s Proposed Findings of
Fact and Conclusions of Law; and Appellant’s Response to Bill Chase Rebuttal w

Testimony. On the same date, Permittees filed a Witness List; a Response to Appellant’s
Motion to Deny Permit; and the Permittees’ Proposed Findings of Fact and Conclusions
of Law.

On March 24, 1999, the Permittees filed an Objection to New Filing; a Response
to Appellant’s Rebuttal of Presumption; and a Response to Appellant’s Request for Board
Witnesses.

On March 29, 1999, the Appellant filed Appellant’s Response to Applicants’
Objection to New Filing; a Response to Appellees’ Response to Motion to Deny Permit;
a Response to Appellees’ Response to Appellant’s Rebuttal of Presumption; and
Appellant’s Response to Appellees’ Response to Appellant’s Request for Board
Witnesses.

On April 1, 1999, the Environmental Board (“Board”) deliberated on the parties
filings. This matter is now ready for decision.

II. DISCUSSION

As a preliminary matter, it is noted that the following filings could be considered
as either untimely or unauthorized filings:
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(1) Permittees’ Objection;
(2) Appellant’s Objection to Perrnittees’ Objection;
(3) Appellant’s Response to Bill Chase Rebuttal Testimony;
(4) Permittees’ March 24, 1999 filings; and
(5) Appellant’s March 29, 1999 filings.

The Board recognizes that the Objection deadline left the parties with little or no time to
review and respond to their opponents’ filings as the filing dates had been compressed to
maintain the April 7, 1999 hearing date. Accordingly, the referenced filings have been
accepted by the Board and the issues raised therein have been considered and are
addressed in this decision.

A. Subpoenas Request

Appellant is apro  se party. Pursuant to Environmental Board Rule (“EBR”) 4, he
requests subpoenas for the following individuals and exhibit: Richard Atwood,
Applicant; Ken Thompson, Applicant; Mark Bannon,  Project engineer; William Chase,
Project engineer; John Badger, Project contractor; William Shepeluk, Town/Village
Manager; Steve Lotspiech, Town Planner; and a Project site plan dated February 3, 1998.
Although none of these witnesses are listed on Appellant’s witness list, two (Bannon  and
Chase) are included on the Permittees’ list.’

Appellant asserts the following grounds in support of his requests:

h Witness Subpoenas: Mark Bannon’s  failure to attend an
unrelated hearing in the Vermont Environmental Court establishes
a record of non-appearance by the expert witnesses for this Project;
and that it is “important and imperative to [Appellant] that these
above mentioned people, who planned, designed and will be in
charge of this construction, be available to [him] to cross-examine
the day of the final hearing.”

2. Site Plan Subpoena: Appellant has “tried and tried to
obtain this particular site plan to enter as exhibit to this Board.
[His] attempts have been fruitless. It is imperative that [he] present

On March 18, 1999 in Permittees’ Response to Appellant’s Motion to Deny Permit,
f- Permittees’ attorney assures the Board that witnesses Bannon  and Chase will be present

and testiijing  at the April 7, 1999 hearing.
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this exhibit to this Board.”

Pursuant to EBR 4, “[a] party not represented by a licensed attorney may submit a
written request for a subpoena stating the reasons therefor  and representing that
reasonable efforts have been made to obtain voluntary compliance with its requests.” The
Board requires that the person requesting the subpoena state the reasons therefor  because
“[n]o subpoena should issue to secure testimony that is not material.” Re: Commercial
Airfield Cornwall. Vermont, Declaratory Ruling #368 (Jan. 28, 1999) quoting Re:
Interstate Uniform Services Corn., Declaratory Ruling #147, Memorandum of Decision at
2 (Mar. 5, 1984). Therefore, a subpoena will be issued only where a demonstration is
made that the testimony sought is reasonably likely to be material. See Re: Putnev Paner
Comnanv. Inc.,#2W0436-7-EB,  Memorandum of Decision at 6 (Apr. 26, 1995).

The Subpoena Request does not comply with EBR 4 or Board precedent. First, it
did not represent that reasonable efforts were made to obtain voluntary compliance of the
witnesses for this hearing. Second, the Subpoena Request, failed to adequately
demonstrate why these witnesses’ testimony and the exhibit are material to the issues
before the Board. While the Appellant offers to provide an explanation at a later date
after the subpoenas are issued, his request is contrary to the Board procedure and
circumvents the necessary consideration upon which a decision to issue subpoenas is
based.

’
v’

As in Commercial Airfield, because there is no basis upon which to determine
whether the subject matter of the Subpoena Request is reasonably likely to be material,
the Subpoena Request is denied.

B. Time Request

Appellant requests additional time beyond the 1% hour allotments established in
the February 3, 1999 Scheduling Order. His stated basis for this request is that the time
allotted is not sufficient to rebut the Agency of Natural Resources’ (“ANR”) permit and
to address inconsistencies and deficiencies as outlined in the Appellant’s prefiled
evidence.

This is an appeal involving Criteria 5 (traffic), 8 (aesthetics), and 9(K) (public
investments). As stated at the Prehearing Conference and documented in the Prehearing
Conference Report and Order, the issue under Criterion 9(K) is limited to whether the
Project will materially jeopardize or interfere with the function, efficiency, or safety of, or
the public’s use or enjoyment of or access to Route 100. As there is considerable overlap
in the evidence pertaining to Criteria 5 and 9(K) the time allowances as established /
should be sufficient. ti
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It is the Appellant, not the Permittees, who has offered the Project’s ANR Water
Supply and Wastewater Disposal Permit into evidence, see Exhibit A-20A and B, but the
Appellant fails to demonstrate the relevancy of this exhibit to the current proceedings
[a section F, below].

Given the limited number of issues on appeal and the questionable relevance of
the evidence upon which Appellant’s request is based, the Time Request is denied.

C. Witnesses and Exhibits Motion

Appellant’s Motion to Deny Calling of Witnesses and to Deny Admission of
Exhibits is the equivalent of an objection to the admissibility of the following four groups
of evidence:

(9 testimony of witnesses not identified on a witness list;
(ii) testimony of witnesses who have not submitted prefiled testimony;

I’i:
submitted unsigned prefiled witness testimony; and

IV exhibits sponsored by the witnesses challenged in (i) - (iii) above.

The asserted grounds for these objections are the Permittees’ violations of the
Scheduling Order. Specifically, the Appellant relies on sections II. 2,9, 12 and 15 of the
Scheduling Order. These sections provide:

2. On or before Tuesday, March 9,1999,  the parties shall file
rebuttal exhibits, prefiled rebuttal testimony, and final list of
witnesses and exhibits reflecting the addition of rebuttal witnesses
and exhibits.

9. No individual may be called as a witness in this matter if he
or she has not been identified in a witness list filed in compliance
with this Order and if prefiled testimony for such witness has not
been filed in compliance with this Order.

12. Parties shall file  an original and ten collated copies of legal
memoranda, all exhibits which are 8% by 11 inches or smaller, and
any other documents filed with the Board, and mail one copy to
each of the parties listed on the attached Certificate of Service.
Pursuant to EBR 12(D), memoranda shall be no more than twenty-
five pages and proposed finding of fact and conclusions of law
shall be no more than fifty pages.
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Parties are required only to identify exhibits which are larger than
8% by 11 inches to the parties, but one copy of all such exhibits
must be filed with the Board, and will be made available for
inspection and copying at the Board’s office by any party prior to
the hearing.

15. Pursuant to EBR 16, this Order is binding on all parties
who have received notice of the prehearing conference, unless a
written objection to the Order, in whole or in part, is filed on or
before Thursday, February 11,1999.

Each of Appellant’s objections is addressed in turn as follows.

(9 testimonv of witnesses who have not been identified on a witness list

Appellant notes that the Permittees have not filed a witness list. According to the
Board’s record of filings in this case, it is true that until their March 18, 1999 filing, the
Permittees had not filed any document entitled “Witness List.” However, on February
23, 1999, the Permittees timely filed Exhibit P-l, the Prefiled Testimony of William -

Chase which is included on the Exhibit List filed on that same day. On March 8, 1999,
the Permittees timely filed Exhibits P-10 and P-l 1, Prefiled Rebuttal testimony of Mark
Bannon and William Chase, and a Revised Exhibit List listing both exhibits. The
Appellant has filed exhibits and testimony in response to the prefiled testimony of
William Chase and Mark Bannon.  On March 18,1999,  the Permittees filed a List of
Witnesses listing William Chase and Mark Bannon.

While the Appellant is correct in his assertion that the Permittees did not file a
document entitled “Witness List”, they did, however, file the prefiled testimony of
witnesses Chase and Bannon and included them on the Exhibit Lists. In substance and
effect, this fulfilled the same purpose as the witness list. These filings provided the
Appellant with the substance of the prefiled testimony and notice that the Permittees
intended to rely on these witnesses and their testimony.

While the Permittees may have failed to follow the exact and proper form, in
substance they provided sufficient timely notice to Appellant of their witnesses and the
substance of their testimony. Appellant’s response to these filings demonstrates that he
was not prejudiced by the absence of a formal witness list. As the Appellant is not
prejudiced by Permittees’ failure to follow proper form, these witnesses’ testimony will
not be excluded on these grounds.

(ii) testimony of witnesses who have not submitted mefiled testimonv -
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Appellant’s request to prohibit witnesses who have not submitted prefiled
testimony from testifying at the hearing is premature. While his request is supported by
section II. 9. of the Scheduling Order, at this time, the Permittee has not offered any
witnesses who have not submitted prefiled testimony. Because there is no current basis
in fact for this aspect of Appellant’s Motion, there is no issue on which to rule.

(iii) testimonv of witnesses who have submitted unsipned  mefiled  testimonv

Witnesses Barmon’s  and Chase’s prefiled testimonies are unsigned. Because of
this fact, Appellant seeks to have their testimonies excluded. Neither the Scheduling
Order nor the Environmental Board Rules require that prefiled testimony be signed.
Consistent with EBR 17(D)(2), the practice of the Board is to place the witnesses under
oath at the time of the hearing. At that time they acknowledge the testimony as their own
and affirm or swear to its truthfulness. Because signatures on prefiled testimony are not
required and are unnecessary, their absence provides no basis to exclude the proponents’
testimony.

(iv) exhibits snonsored bv the witnesses challenged in (i) - (iii) above.

Because of the determinations in l-3 above, the exhibits sponsored by witnesses
Bannon  and Chase will be admitted into evidence.

D. Motion to Deny Permit

Appellant’s Motion to Deny Permit is based on the belief that, as a result of the
Appellant’s Motion discussed above in section C, the Permittees’ witnesses will not be
able to testify and, without that testimony, the Permittees would be unable to meet their
burdens of production and proof.

As noted above, the Permittees’ witnesses Bannon  and Chase will be permitted to
testify and present their exhibits. Accordingly, as the Panel cannot assess whether the
Permittees have sustained their burdens until after a close of the hearing and review of the
evidence, the Motion is denied.

E. Witness Request

Appellant has moved the Board to call Walter Flatow and Richard Woodard as
Board witnesses to testify under Criteria l(A), l(B), l(E), l(F), l(G), and 4. These
criteria are not on appeal. & Re: Old Vermonter Wood Products and Richard Atwood,
Land Use Permit #5 W 1305-EB,  Prehearing Conference Report and Order at 4 (Dec. 15,
1998) and Memorandum of Decision at 6 (Feb. 3, 1999). Accordingly, Appellant’s
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request is denied.

F. ANR Permit Review

Appellant requests Board review of Exhibit #A-20A-B, the Agency of Natural
Resources Water Supply and Wastewater Disposal Permit (“ANR Permit”), and pursuant
to EBR 19, he seeks to rebut this ANR Permit. The Permittees have not offered the ANR
Permit into evidence, probably because it is not relevant to the issues on appeal.
Appellant makes no showing of why this ANR Permit is relevant or material to the appeal
issues.

In this Motion, the Appellant focuses on and relates the basis for this Motion to
issues pertaining to streams and water pollution. These issues are not on appeal. See Re:
Old Vermonter Wood Products and Richard Atwood, Land Use Permit #5 W 1305-EB,
Prehearing Conference Report and Order at 4 (Dec. 15,1998)  and Memorandum of
Decision at 6 (Feb. 3, 1999). The ANR Permit is not relevant evidence and, absent a
showing to the contrary, it should not be considered in this hearing. The Appellant’s
Request for ANR Permit Review is denied.

-
G. Objection and Response

The Permittees have objected to portions of the Appellant’s rebuttal testimony to
the extent that it continues to discuss issues not before the Board, including the septic
leach field and back-up leach field [rebuttal testimony Q2/A2].  In response, the
Appellant has filed an “Objection to Permittees’ Objection” in which he states that the
leach field evidence is relevant to the Criteria 9(K) issue as it relates to the Waterbury
Reservoir.

As noted above in section B, the issues on appeal pertain to Criteria 5, 8 and 9(K).
The issue under Criterion 9(K) is limited to whether the Project will materially jeopardize
or interfere with the function, efficiency, or safety of, or the public’s use or enjoyment of
or access to Route 100. This is the issue as presented at the prehearing conference and
recorded in the Prehearing Order. There were no objections to the framing of the
Criterion 9(K) issue. As consideration of the effects of the Project on the Waterbury
Reservoir are not before the Board on this appeal, the Permittees’ objection is granted.

-
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III. ORDER

1. Appellant’s requests for subpoenas of witnesses and the February
3, 1998 site plan are denied.

2. Appellant’s request for additional time beyond that allotted in the
February 3,1999  Scheduling Order is denied.

3. Appellant’s Motion to Deny Calling of Witnesses and Admission
of Exhibits is denied.

4. Appellant’s Motion to Deny Permit is denied.

5. Appellant’s Request for the Environmental Board to call witnesses
is denied.

6. Appellant’s Request for ANR Permit Review is denied.

7. Perrnittees’ Objection to Question and Answer 2 of Appellant’s
Rebuttal testimony is granted.

Dated at Montpelier, Vermont this 1 st day of April, 1999.

ENVIRONMENTAL BOARD

Jack Drake
John Ewing
George Holland
Samuel Lloyd
Rebecca M. Nawrath
Alice Olenick
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