
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $5 6001-6092

Re: Mark and Pauline Kisiel
Land Use Permit Auolication #5 W 1270-EB

MEMORANDUM OF DECISION

This Memorandum of Decision addresses a Motion to Alter (“Motion”) tiled
pursuant to Environmental Board Rule (“EBR”) 3 1 (A) by Mark and Pauline Kisiel
(“Applicants”) with regard to Re: Mark and Pauline Kisiel, #5Wl270-EB.  Findings of Fact,
Conclusions of Law, and Order (June 2, 1998) (“Decision”). As explained below, the
Environmental Board (“Board”) grants the Motion in part and denies the Motion in part.

I. BACKGROUND AND PROCEDURAL SUMMARY

The Decision contains a detailed summary of the background and procedural history
of this case prior to issuance of the Decision.

On July 1, 1998, the Applicants filed the Motion.

On July 20, 1998, the Town of Waitsfield (“Town”) filed a response to the Motion.

On July 22, 1998, the Board deliberated on the Motion

II. DECISION

The Board grants the Motion in part and denies the Motion in part.

A. Finding of Fact 39

Finding of fact 39 states:
L

Approximately 2% of the Project Tract will be covered with impervious surface
areas. This impermeability figure is based on the assumed area of roads and
driveways, house site turnarounds. and dwellings. It does not include the area of
impervious surfaces created by outbuildings, patios, tennis courts, or other residential
structures likely to be constructed on the Project Tract.

The Applicants request amendment of finding of fact 39 by deleting the final
sentence. The Town objects to deletion of the final  sentence of finding of fact 39 but it does
not object to deleting the words “tennis courts” from the final  sentence.

The Applicants’ Exhibits K20B  and K2lC  indicate that their impermeability
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calculations include tennis courts. Therefore, the Boarc amends finding of fact 39 to state as
follows:

Approximately 2% of the Project Tract will be covered with impervious surface
areas. This impermeability figure is based on the assumed area of roads and
driveways, house site turnarounds, and dwellings.  It does not include the area of
impervious surfaces created by outbuildings, palios, or other residential structures
likely to be constructed on the Project Tract.

B. Finding of Fact 63

Finding of fact 63 states:

Some construction will take place on slopes of 25%. The Project house sites are
located on slopes with gradients ranging from 5% to 25%.

‘The Applicants request amendment of finding of fact 63 as follows:

Some limited road construction will take place c’n slopes of 25%. The Project house
sites are located on slopes with gradients rangin;; from 5% to 20%.

The Town does not object to amendment of finding of fact 63 to reflect maximum
proposed house site gradients of 20%; it agrees that suer amendment is consistent with the
evidence. The Town does object, however, to the Appl,cants’ contention that only “limited
road” construction will occur on slopes of 25% gradient.

The Board partially grants the Applicants’ request to amend finding of fact 63
~ Finding of fact 63 is amended to state as follows:

Some construction will take place on slopes of 25%. The Project house sites are
located on slopes with gradients ranging from 5’4 to 20%.

C. Finding of Fact 34

In its response to the Motion, the Town noted that the reference to “Folsom Brook“
in finding of fact 34 should be to Central Brook. This mistaken reference to “Folsom
Brook” was included in R17 of Exhibit T-5 1, the prefiled  rebuttal testimony of Pamela
DeAndrea. but was corrected by Ms. DeAndrea at the hN:aring.

Finding of fact 34 states:
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The Lot 3 house site is approximately 40 feet from one stream and 140 feet from
another stream. The Lot 3 driveway passes near the buffer of Central Brook and
twice crosses an intermittent stream. The driveway is approximately 30 feet from
another intermittent stream which flows into Folsom Brook.

The Board amends finding of fact 34 to state as follows:

The Lot 3 house site is approximately 40 feet from one stream and 140 feet from
another stream. The Lot 3 driveway passes near the buffer of Central Brook and
twice crosses an intermittent stream. The driveway is approximately 30 feet from
another intermittent stream which flows into Central Brook.

D. Findings of Fact 26,29,33,67,75,86, 87, and 89

The Applicants also request amendment or deletion of findings of fact 26, 29, 33, 67,
75, 86. 87, and 89. The Town opposes amendment or deletion of such findings.

The Board denies the Applicants’ request to amend or delete findings of fact 26. 29,
33, 67, 75, 86, 87, and 89 because such findings are consistent with the credible evidence
presented in this matter.

E. Conclusions  Relating to Objective 2.a of Goals 1.1 and 1.3 of the Town Plan

The Applicants request the Board to amend its conclusions on page 46 of the
I ~ Decision that the Project does not comply with Objective 2.a of Goals I 1 through 1.3 of the

II
Waitstield Town Plan (“Town Plan”). The Town requests the Board to deny the Applicants’

i ( request to amend the conclusions set forth on page 46 of the Decision.
~ ~

1, The Applicants argue that the following definition of “steep slopes,” located on page

I~
I6 of the Town Plan, supports its request for amendment of the Board’s conclusions:

~

I
Generally, slopes with a gradient of O-6 percent are considered slight; 6-l 5 percent,
moderate; 15-25%, severe; and greater than 25 percent, extreme. Consideration of
soils conditions and erosion control are extremely important prior to development.
with the steepest slopes being unsuitable for development. Resource Map 2 shows
those areas which are characterized by severe and extreme slopes.

To the contrary, the Board views the above definition as further supporting its conclusions
regarding noncompliance with Objective 2.a of Goals 1.1 through 1.3 of the Town Plan,
The Board’s findings of fact indicate that construction will occur on slopes ranging from 5%
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to 25%. Therefore, construction will occur on slopes characterized as “severe” in the Town
Plan. Additionally, there was overwhelming evidence t lat construction of the Project will
occur on steep slopes. Accordingly, the Board denies the Applicants’ request to amend the
conclusions on page 46 of the Decision that the Prbject ioes not comply with Objective 2.a
of Goals I. I through 1.3 of the Town Plan.

F. Conclusions Relating to Objective 4.g of Goals 5.1 and 5.2 of the Town Plan

The Applicants request the Board to amend its cx~clusions  on page 47 of the
Decision that the Project does not comply with Objectike 4.g of Goals 5.1 and 5.2 of the
Town Plan. The Town requests the Board to deny the Applicants request to amend the
conclusions set forth on page 47 of the Decision relative, to class four town highways.

The Applicants argue that because the upgrading, and widening of Bowen  Road will
not result in a change of classification of the road, the Poject complies with Objective 4.g of
Goals 5. I and 5.2 of the Town Plan. Objective 4.g of Goals 5.1 and 5.2 of the Town Plan
states:

g. Maintain the current status of all class four Town Highways to promote their use
for walking, bicycling and horseback riding.

The Board concludes that the words “status” and “classification” are not synonymous.
Improving a class four Town Highway to accommodate vehicular traffic where current
conditions do not allow vehicular access does not promote use of the highway for walking,
bicycling and horseback riding. Accordingly, the Board denies the Applicants’ request to
amend the conclusions on page 47 of the Decision that the Project does not comply with
Objective 4.g of Goals 5.1 and 5.2 of the Town Plan.

IV. ORDER

I. The Board partially grants and partially cenies the Applicants’ Motion as set
forth below.

2. The Board hereby amends finding of fact 39 and any reference thereto in the
Decision as follows:

Approximately 2% of the Project Tract will be covered with impervious
surface areas. This impermeability figure is based on the assumed area of
roads and driveways. house site turn-arounds. and dwellings. It does not
include the area of impervious surfaces created by outbuildings. patios. or
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other residential structures likely to be constructed on the Project Tract,

3. The Board hereby amends finding of fact 63 and any reference thereto in the
Decision as follows:

Some construction will take place on slopes of 25%. The Project house sites
are located on slopes with gradients ranging from 5% to 20%.

4. The Board hereby amends finding of fact 34 and any reference thereto in the
Decision as follows:

The Lot 3 house site is approximately 40 feet from one stream and 140 feet
from another stream. The Lot 3 driveway passes near the buffer of Central
Brook and twice crosses an intermittent stream. The driveway is
approximately 30 feet from another intermittent stream which flows into
Central Brook.

5. The Board denies the Applicants’ request for amendment or deletion of
findings of fact 26,29,33,67,75,  86, 87, and 89.

6. The Board denies the Applicants’ request for amendment of the conclusions,
set forth on pages 46 and 47 of the Decision, that the Project does not comply with
the Town Plan.

7. To the extent that the Board grants the Applicants’ Motion, the Board will
reissue the Decision and incorporate the alterations, as set forth above, in bold type.

Dated at Montpelier, Vermont this 7th day of August, 1998.

ENVIRONMENTAL BOARD

g,  Chair  d

George Holland
William Martinez
Rebecca M. Nawrath
Rebecca Day, Alternate
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