
RE:

for

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Charles and Barbara Bickford by Land Use Permit
Richard H. Saudek, Esq. #5W1186-EB
Cheney, Brock & Saudek, P.C.
P.O. Box 489
Montpelier, VT 05601-0489

MEMORANDUM OF DECISION

This Memorandum of Decision pertains to various requests
party status, a motion to proceed under 10 V.S.A. S

6086(b), and motions to reconsider and alter made in response
to prior Board rulings in this proceeding.

I. BACKGROUND

On December 23, 1993, Charles and Barbara Bickford (the
Appellants) filed an appeal with the Environmental Board from
Land Use Permit #5W1186, and supporting Findings of Fact, and
Conclusions of Law (the Permit) issued by the District #5
Environmental Commission on November 12, 1993, and Motions to
Alter issued by the District #5 Environmental Commission on
November 30 and December 13, 1993.

The Permit authorizes the operation of a stone quarry
with an annual maximum extraction rate of 50,000 cubic yards
(the Project). The Project is located on a 192 acre tract off
US Route 2 in the Town of Marshfield.

A. Party Status

On February 15, 1994, Acting Chair Wright convened a
prehearing conference and, on February 18, 1994, the Chair
issued a Prehearing Conference Report and Order (the
Prehearing Order).

The Prehearing Order,identified  as preliminary issues the
party status requests made by Michael Sioufi, Edward D.
Burkart, Roger R. Hill, and Curtis and Ruth Whiteway. The
Board's decision relative to these party status requests is
contained in Section II herein.

B. Motions to Reconsider and Alter.

On March 15, 1994, the Board issued a Memorandum of
Decision (the Stay Decision) relative to the Appellants'
request for a stay of conditions 7, 27, 28 (second sentence),
32, 34, and 36 (first sentence) (the Conditions) of the
Permit. The Board's Stay Decision provided, that; the
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Board would issue a supplementary order relative to condition
27 upon the submission of additional information by the
Appellants.

On March 29, 1994, the Board issued a Supplemental Order
which stayed the requirement in condition 27 that warning
beacons be installed on both approaches on US Route 2 prior to
any hauling of material from the Project.

On March 30, 1994, Margaret K. Arthur filed a Motion to
Reconsider relative to the Stay Decision and condition 27.

On March 30, 1994, the Whiteways filed a Motion to Alter
with respect to the Board's Supplemental Order.

The Board's decision relative to the two pending motions
is contained in Section III herein.

C. Motion to Proceed under 10 V.S.A. S 6086(b)

On March 11, 1994, the Whiteways filed a motion pursuant
to 10 V.S.A. 5 6086(b) which requests that the Board first
decide whether the Project satisfies the requirements of
Criterion 10. The Board's decision relative to this motion is
contained in Section IV herein.

II. PARTY STATUS

1. Roger R. Hill

Roger R. Hill requested party status under Criterion 5 at
the prehearing conference. The Appellants objected to Mr.
Hill's request for party status. Subsequently, on February
25, 1994, Mr. Hill withdrew his request for party status. The
Board will deny Mr. Hill party status.

2. Edward D. Burkart

Before the District Commission, Mr. Burkart had party
status on Criteria 1 (Air), 3, and 8 pursuant to Board Rule
14(B) (1) (a). Mr. Burkart lives within one mile of the
Project. Mr. Burkart's concerns pertain to the possible dust
and dirt generated by the Project's operation, possible
instability of underground water supplies because of blasting,
and aesthetics.

The Appellants object to Mr. Burkart's request for party
status. The Appellants contend that Mr. Burkart should be
denied party status because the Project's activities are not

.

I



-~-. _ _._ -___--__-----..-  __._.__  _._____._ _--
I

. T
.

I@-

f-

Charles and Barbara Bickford
Land Use Permit #5W1186-EB
Memorandum of Decision
Pace 3

visible to Mr. Burkart from his property; he lives on a busy
highway and therefore should expect dust and dirt; and he has
failed to suggest that he will offer evidence that will not be
offered by other parties.

Given the nature of the Project and his proximity to it,
Mr. Burkart has adequately demonstrated to the Board that the
Project may affect his interest under Criteria 1 (Air), 3, and
8. Therefore, the Board will grant Mr. Burkart party status
under Criteria 1 (Air), 3, and 8 pursuant to Board Rule
14(B)(l)(a). __

_

3. Michael Sioufi

Before the District Commission,
status on Criteria 1 (Air), 3, and 8

Mr. Sioufi had party
pursuant to Board Rule

14(B) (I) (a). In this proceeding, Mr. Sioufi seeks to retain
his party status as granted by the District Commission, and to
expand his party status to include Criterion 5.

Mr. Sioufi lives within one mile of the Project. Mr.
Sioufi's concerns pertain to the possible dust and dirt
generated by the Project's operation, possible instability of
underground water supplies because of blasting, traffic safety
due to truck traffic, and aesthetics.

The Appellants object to Mr. Sioufi's request for party
status. The Appellants contend that there was only one
substantive finding concerning Mr. Sioufi's participation in
the District Commission proceeding, and that he has failed to
show that his interests will be affected by the Project. With
regard to Criterion 5, the Appellants contend that Mr. Sioufi
has not met the burden of complying with Board Rule 14(B).

Given the nature of the Project and his proximity to it,
Mr. Sioufi has adequately demonstrated to the Board that the
Project may affect his interest under Criteria 1 (Air), 3, and
8. Therefore, the Board will grant Mr. Sioufi party status
under Criteria 1 (Air), 3, and 8 pursuant to Board Rule
14(B) (I) (a).

With regard to expanding his party status to include
Criterion 5, the Board rules that Mr. Sioufi has not
demonstrated that he may be affected by the traffic from the
Project. Therefore, the Board will deny Mr. Sioufi party
status on Criterion 5.
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4. _ Curtis and Ruth Whiteway

The Whiteways adjoin the Project and have party status on
Criteria 1, 3, 4, 5, 8, 9(E) and 10. The Whiteways now seek
to expand their party status to include Criterion l(G).

The Whiteways did not have party status under Criterion
l(G) before the District Commission. However, the Appellants
have appealed Criterion l(G).
petition

Therefore, the Whiteways may
for party status on Criterion l(G) and need only

demonstrate their eligibility under Board Rule 14(A) or 14(B).
See Re: Derbv Plaza Associates Limited Partnershin #7R0886-
EB, Memorandum of Decision at 5 (Feb. 25, 1994); RL: L & S
Associates, #2W0434-8-EB, Memorandum of Decision at 2 (Nov.
24, 1992).

The Appellants object to the request for party status on
Criterion l(G). The Appellants contend that because the
wetland is on property owned by the Appellants and not on the
Project site, the Whiteways should be denied party status
under Criterion l(G).

The Whiteways contend that their interests under
Criterion 3 are directly related to what is allowed to occur
with the wetland. Since the Appellants have appealed
Criterion l(G) to relax the conditions which protect the
wetland, the Whiteways contend that their interest cannot be
protected unless they have party status on Criterion l(G).

The Board concludes that the Whiteways have demonstrated
that the Project may have a direct effect on their nronertv
under Criterion
Whiteways party
Rule 14(A)(3).

III. MOTIONS TO

Ms. Arthur

l(Gj. Therefore, the Board will grant-the&
status under Criterion l(G) pursuant to Board

ALTER AND RECONSIDER

has filed‘a Motion to Reconsider relative to~. _
the Stay Decision and condition 27. The Whiteways have filed
a Motion to Alter with respect to the Board's Supplemental
Order.
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The Board has reviewed both of the motions and denies
both. The motions do not raise any issues not otherwise
decided by the Stay Decision and the Supplemental Order,._andd_.  _
the Board believes that those decisions are sound for the
reasons stated therein.l

IV. MOTION TO PROCEED PURSUANT TO 10 V.S.A. S 6086(b)

10 V.S.A. 5 6086(b) provides that at a request of a
party, the Board shall consider whether to review Criterion 10
before proceeding to review the remaining criteria. The
Whiteways contend that the Board should so proceed because no
oral testimony is expected or appropriate, and the issue lends
itself to a decision on the record following submission by the
parties of exhibits and memoranda in support of their
respective positions. The Board disagrees.

Appeals to the Board are & novo. The record below is
not part of the evidentiary record from which the Board may
render a decision unless a party introduces to the Board the
evidence received by the District Commission. The Board
regards the submission of prefiled direct testimony, and the
opportunity for all parties to engage
being expected and appropriate to the
whether the Project is in conformance
Regional Plan.

in cross-examination, as
Board's decision on
with the Central Vermont

Finally, the Board can discern no judicial economy gains
which would warrant granting the Whiteways' motion.
Therefore, the Board will deny the Whiteways' motion to
proceed pursuant to 10 V.S.A. S 6086(b).

v. DATE OF HEARING AND INCORPORATION OF SCHEDULING ORDER

The Board will convene a hearing in this matter on
Wednesday, August 17, 1994. Parties will receive written
confirmation of the time and location of the hearing. A
Scheduling Order for the submission of prefiled direct and

'Acting Chair Wright dissents from the Board's decision
denying Ms. Arthur's Motion to Reconsider and offers the
following reasons: The Board's interpretation of the terms of
the Memorandum of Understanding between the Agency of
Transportation and the Environmental Board is in error.
Failure to sustain the District Commission's decision
requiring warning beacons is an inappropriate intrusion given
that the Board has heard no testimony. Such action creates
unsafe traffic conditions on US Route 2.
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rebuttal testimony, evidentiary objections, and other
procedural matters is attached hereto and is incorporated
herein.

VI. ORDER

1. Roger Hill is denied party status.

2. Edward D. Burkart is granted party status under
Criteria 1 (Air), 3, and 8 pursuant to Board Rule 14(B)(l)(a).

3. Michael Sioufi is granted party status under
Criteria X (Air), 3, and 8 pursuant to Board Rule 14(B)(l)(a),
and is denied party status on Criterion 5.

Curtis and Ruth Whiteway are granted party status
under4Criterion l(G) pursuant to Board Rule 14(A)(3).

5. Margaret K. Arthur's Motion to Reconsider relative
to the Stay Decision and condition 27 is denied.

6. Curtis and Ruth Whiteways 1 Motion to Alter relative
to the Board's Supplemental Order is denied.

Dated at Montpelier, Vermont, this 31st day of May,
1994.

ENVIRONMENTAL BOARD

Steve Wright, Acting Chair
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez
John Ewing
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_ SCHEDULING ORDER

_l._ _Onor_before_.July -_6,_ _1994,_ parties shall file _final__. __f_  ~_
lists of witnesses and exhibits and prefiled testimony for all
witnesses they intend to present.

2. On or before July 27, 1994, parties shall file
prefiled rebuttal testimony and revised lists showing rebuttal
witnesses and exhibits.

3. On or before August 10, 1994, parties shall file in
i writing all objections to the prefiled testimony and exhibits
;I previously identified, or such objections shall be deemed !

/ waived.

4. The Environmental Board will convene a hearing in
this matter on August 17, 1994, to be confirmed by subsequent

'/ notice with location.
I I

r?
5. No individual may be called as a witness in this

matter if he or she has not been identified in a witness list
filed in compliance with this Scheduling Order. All reports
and other.documents that constitute substantive testimony must
be filed with the prefiled testimony. If prefiled testimony
has not been submitted by the date specified, the witness will
not be permitted to testify. Instructions for filing prefiled
testimony are attached.

6. The Board may waive the filing requirements upon a
showing of good cause, unless such waiver would unfairly
prejudice the rights of other parties.

jj Parties shall file an original and ten copies of
/I prefiled testimony

j

legal memoranda,
by 11 inches or sm;ller,

all exhibits which are 85
and any other documents with the

;

Board, and mail one copy to each of the parties listed on the
attached Certificate of Se.rvice.

Parties are required to file only lists identifying
exhibits which are larger than 8% by 11 inches that they
intend to present, rather than the exhibits themselves.
Exhibits must be made available for inspection and copying by
any party prior to the hearing.

8. To save time at the evidentiary hearing, the Board
will require that parties label their prefiled testimony and
exhibits themselves and submit lists of exhibits which the
Board can use to keep track of exhibits during the hearing.
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Each party must label their prefiled testimony so that it
can be readily identified. Each party shall label his or her
._prefiled testimony with his. or her last-name in capitals.__For_
example, the Appellants would label their prefiled testimony
BICKFORD, Curtis and Ruth Whiteway would label their prefiled
testimony WBITEWAY, and Margaret K. Arthur would label her
prefiled testimony ARTHUR. Prefiled testimony and exhibits
shall be assigned consecutive numbers: for example, the
Appellants will number their exhibits BICKFORD 1, BICKFORD 2,
BICKFORD 3, etc. If an exhibit consists of more than one
piece (such as a site plan with multiple sheets), letters will
be used for each piece, i.e. BICKFORD 2A, BICKFORD 2B, etc.
The labels on the exhibits must contain the words
ENVIRONMENTAL BOARD, Re: Charles and Barbara Bickford,
#5W1186-EB, the number of the exhibit, and a space for the
Board to mark whether the exhibit has been admitted and to
mark the date of admission. Label stickers which can be used
by the parties are available from the Board on request;
parties must complete the information sought on the stickers
prior to the hearing.

Concerning preparation of lists of exhibits, each list
must state the full name of the party at the top and the
Board's case number.
to right:

There must be three columns, from left
NUMBER, DESCRIPTION, and STATUS. The list must

include exhibits and prefiled testimony. An examrsle is as
follows:

BICKFORD
LIST OF EXHIBITS

Re: Charles and Barbara Bickford, #5W1186-EB

Number

BICKFORD 1

Descrintion Status

Prefiled testimony of
John Smith

BICKFORD 2Al-A4 Plan dated 6/4/93, sheets
Al through A4

The Board will use the status column to mark whether the
exhibit has been admitted.

-9 * The hearings will be recorded electronically by the
Board or, upon request, by a stenographic reporter.
wishing to have a stenographic reporter present or a

Any party

transcript of the proceedings must submit a request by June
22, 1994. One copy of any transcript made of proceedings must
be filed with the Board at no cost to the Board.
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10. -Pursuant to Board Rule 16, this Scheduling Order will
be binding on all parties who have received notice of the
prehearing-conference held on February~ 15, 1994, unlessthere-
is a timely objection to the Scheduling Order, or a showing of
cause for, or fairness requires, waiver of a requirement of
this Scheduling Order.

c:\mod\5w1186.a11  (d2)


