VERMONT ENVI RONMVENTAL BOARD
10 V.S, A. Chapter 151

RE: Larry & Diane Brown
Appl I cation #5W1175~1~EB

FI NDI NGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This decision pertains to a Mtion to Dismss in Part
(the Motion) filed by Larry and Diane Brown (the Permttees).
As expl ained bel ow, the Environmental Board grants the Mbtion.

I BACKGROUND

On Novenber 5, 1993 the District #5 Environnental
Comm ssion (the District Commssion) issued Land Use Permt
#5W1175-1 Sthe Permt) to Larry and D ane Brown (the
Permttees) for the construction of a one story conmercial
building, 74' by 160'in size, on a 19.3 acre tract of land
| ocated on Route 14 in East Mntpelier, Vernont, for use in
t he pPermittees' printing business (the Project).

The Permt authorizes, and the Project includes, the
construction of an access road from Route 14, a connecting
road between the proposed new buil ding and an existing,
permtted commercial building on an adjacent 12.9 acre tract,
and a wooden sign no larger than three feet by five feet at
the access drive entrance.?

On Decenber 3, 1993 Donald H Donnelly, an adjoiner to
the Project, appealed from the D strict Conm ssion's issuance
of the Permt.

On December 3, 1993 Peter Noel Duhanel, also an adjoiner
to the Project, appealed fromthe District Conmmssion's
I ssuance of the Permt.

On July 28, 1994 the Permttees filed the Mtion pursuant
to Board Rule 18(D). As part of the Mtion, the Permttees
voluntarily relinquished their right to construct the building
authori zed by the Permt. The Permttees did not relinquish
their right to construct the access and connecting roadways,
and sign as authorized by the Permt.

On August 3, 1994 M. Duhanel filed a request for an
extension of tine to file prefiled testinony. Prefiled direct
testimony was to be filed on or before August 3, 1994 as
provided for in the Acting Chair's menorandum to parties dated

lThe existing permtted commercial building on the adjacent
12.9 acre tract is authorized pursuant to Land Use Permt
#5W1175. Land Use Permt #s5wi175 is not on appeal .
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May 2, 1994. M. Duhanel has not filed prefiled direct
t esti mony.

On August 11, 1994 the Permttees filed a- nemorandumin
opposition to M. Duhanel's request for an extension.

On August 19, 1994 Acting Chair Wight issued a _
nmenorandumto the parties relative to M. Duhanel's extension
request.

Prefiled rebuttal testimony from the parties was due to
be filed on or before August 31, 1994.

On August 31, 1994 M. Duharmel filed a "Mdtion for a
Ruling by the Board on permittees' Motion to Dismss" and a
“"Motion to Conpel the Permttees to Make a More Definite
Statenment.” M. Duhanel did not file prefiled rebuttal
testinony.

On Septenmber 2, 1994 the Permttees filed a response to
M. Duhanel's August 31, 1994 notions. On September 9, 1994
M. Duhanmel filed a reply to the prermittees' Septenber 2, 1994
response.

On Septenber 15, 1994 the Board issued a Menorandum of
Decision in which the Board notioned for oral argunent
relative to the Permttees' Mtion, and denied M. Duhanel's
request for an extension of tine to file prefiled testinony,
his request that the Board issue a ruling on the Permittees'
Motion prior to the hearing scheduled for Septenber 28, 1994,
and his request that the Board order the Permttees' to file a
nore definite statenent as to the scope of the Project.

On September 28, 1994 the Board convened oral argunent
and conducted a site visit relative to the Permittees! Mdtion
with the followng parties participating:

The Permttees by Frederick G develand, Esq.
Peter Noel Duhanel, pro se
Donal d H. Donnelly, pro se

. After the site visit, the Board deliberated regarding the
Motion, re-convened the oral argunent, and announced its
decision. The Board now issues this decision pursuant to
Board Rule 18(D).
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1.

FI NDI NGS OF FACT
The Permt provides, in part:

This permt specifically authorizes the
permttees to construct a one story
comercial building, 74' by 160'in size,
for use in their printing business. The
project includes construction of an access
road from Route 14 and a connecting road
bet ween the new building and existing
comrerci al buildings on an adjacent tract.

In addition to the Permt, the D strict Conm ssion issued
Fi ndi ngs of Fact, Conclusions of Law, and Order. The
District Conm ssion evaluated the Project under the ten
Act 250 criteria.

On July 28, 1994 the Pernmittees filed the Mtion with an
acconpanying affidavit.

The Permttees have abandoned all aspects of the Project
aut horized by the Permt except with regard to the access
and connecting roadways, and the sign authorized therein.
The pPermittees' Mdtion does not require the Board to
consi der proposed construction which was not reviewed by
the District Conm ssion.

The access and connecting roadways authorized by the
Permt have been constructed in substantial conformty
with District Commssion Exhibit 20 (the erosion/road
pl an dated June 18, 1993).

The Permittees have voluntarily offered to file with the
District Conmission an application for a permt anendnent
when ordered or permtted to do so by the Board.

On Septenber 28, 1994 the Board convened an oral argunent
relative to the Permittees' Motion. At oral argument,
the Permttees, through their attorney, affirmed their
vol untary relinquishment of their right to construct the
buil ding authorized by the Permt.

The access and connecting roadways extend from Route 14
to the permittees' hone and are constructed on two
contiguous tracts of land. The two contiguous tracts are
12.9 and 19.3 acres, respectively. The involved |and of
the constructed access and connecting roadways is 32.2
acres.
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[11. CONCLUSIONS CF LAW

The Permttees' seek the partial dismssal of the appeal
made by M. Duhamel and M. Donnelly based on their voluntary
relinqui shment of their right to construct the building
authorized by the Permt.

A waiver is the voluntary relinquishnent of a known
right. Geen Muntain Insurance Co. v. Mine Bonding &
Casualty Co., 158 Wt. 200, 206 (1992).

The Board concludes that the permittees' have waived
their right to construct the one story comercial building
authorized by the Permit. Further, the Permttees' waiver is
bi nding regardl ess of whether the Board issues a permt for
the portion of the Project which the Permttees seek to retain
and which is on appeal before the Board.

Al though M. Duhanel contends that he does not oppose the
grant of the Mdtion, he requests that if the Board grants the
Mbtion, that the Permttees then be remanded to the District
Comm ssion to obtain a permt anendment. W note that the

Permttees have stated that they would seek an anendnent when . -

ordered or permtted to do so by the Board.

The Board concludes that the grant of the Mdtion does not
require a remand to the District Conmssion. The Permittees'
wai ver does not require the Board to consider potenti al
i npacts under the Act 250 criteria which have not first been
reviewed by the District Conm ssion. The Board has never
required that a change made to a project during the pendency
of an appeal nmandates automatic remand for the filing of a new
permt anmendnment application. See Re: Sherman Hol | ow,'
Inc.,#4C0422-5R-1-EB, Findings of Fact, Conclusions of Law,
and Order at 5 and 19 (Nov. 19, 1991). Therefore, the
Permttees will not be ordered, and nor are they required, to
seek a permt amendnent for the access and connecting roadways
and proposed sign. Rather, the appeal pending before the
Board under criteria 8 and 10 shall proceed relative to the
constructed access and connecting roadways and proposed sign

V. ORDER

1. The Permittees' Mdtion to Dismiss in Part is
grant ed.

2. The appeal brought by M. Duhanel and M. Donnelly
under criteria 8 and 10 shall proceed relative to the _
constructed access and connecting roadways and proposed sign
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Dated at Montpelier, Vernont, this 17th day of
Cct ober, 1994.

ENVI RONMENTAL  BOARD

sl Steve & WM;M (56/7)

Steve E. Wight, Acting Chair
Arthur G bb

Sanuel Ll oyd

WIliam Martinez

John Ew ng

John Far ner
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