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a/ On January 25, 1990, an application was filed for a land
I: use permit for the construction of a 75,000 square foot
retail shopping facility with related site improvements in
the Town of Waterbury. By memorandum of decision dated
March 26, 1990, the District #5 Environmental Commission
ruled that the proposal would not be reviewed under Criterion

l(G) of 10 V.S.A. 5 6086(a), which requires compliance with
wetland rules issued by the Water Resources Board which
became effective on February 23, 1990.

Waterbury Citizens for Responsible Growth (CRG) filed on
April 4, 1990 a motion for interlocutory appeal with this
Board concerning the District Commission's decision, and on

April 12 the Applicant filed a memorandum opposing the motion
for interlocutory appeal. The Board deliberated on the

,I__motion on April 25 and issued its Memorandum of Decision and

P
: Order on May 2. This decision granted the motion for
interloctiory appeal and provided opportunity for the parties

I: to submit legal memoranda on the question presented.

Memoranda were filed on May 23 (CRG), June 6
:: (Applicant), and June 12, 1990 (CRG). The Board deliberated
;i on this matter in Montpelier on June 13. On June 15, the
ii Applicant filed an objection to the filing of the June 12th
/'memorandum by CRG as being beyond the time for filing all
memoranda and requesting either that it not be considered or
that the Applicant be given opportunity to file a memorandum
in response.

/I
/i DECISION
.!

The question presented is whether the District
Commission erred in its March 26, 1990 decision in which it
concluded that the proposed project would not be reviewed for

!compliance with the wetland rules under Criterion l(G). The
j Board affirms the order of the District Commission.

ji

I'
The facts of this matter are set out in the District

Commission's March 26, 1990 decision and are summarized as
I follows: The Water Resources Board filed its proposed
i. wetland rules with the Secretary of State's office on or
:i'i about April 24, 1989, and the proposed rules were then

r noticed for public hearing in accordance with the usual
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!/procedures. Those rules became effective on February 23,
i 1990. Meanwhile, the Applicant submitted its Act 250

: application on January 15, 1990, and the District Coordinator
:! ruled the application complete pursuant to Environmental
i!Board Rule 10 on January 25, 1990. The District Commission
;I determined that the Applicant "had proceeded in good faith to
L/obtain all necessary local approvals prior to finalizing
::plans and preparing other submittals necessary for review as
a major application under Act 250." District #5 Commission,
Application #5W1068, Memorandum of Decision at 3 (April 4,
1990).

In the specific circumstances of this case, the Board
believes the District Commission was correct in concluding
that the Applicant, as a matter of law, has a vested right
not to have its application be subject to compliance with the
wetland rules via Criterion l(G).

In Smith v. Winhall Planninu Commission, 140 Vt. 178
(1980), the Vermont Supreme Court adopted the position that
_-an applicant had a vested right to have his project reviewed

- under the law "as of the time when proper application is
filed." a. at 181, and quoted in In re McCormick Manaoement
:: Co., Inc., 149 Vt. 585, 587 (1988) and In re Ross, 151 Vt.
1; 54, 56 (1989).

/I In McCormick the Court refined its rule in Smith with a
ii balancing of competing policy interests. See 149 Vt. at
i! 588-590 and Ross, 151 Vt. at 56. The Board followed that

/i
analysis in its recent memorandum of decision in Re: Finard-
Zamias Associates, #lR0661-EB, at 5-8 (March 28, 1990). In

,I that case, the applicant had obtained an Act 250 permit from

I'

the District #l Environmental Commission after the wetland

Ij

rules had been submitted to the Secretary of State's office
but before the rules became effective. The question was
raised whether the applicant needed to comply with the
'wetland rules in an appeal under several criteria which

II included wetland issues. The Board recognized the state
3 interest in wetland regulation but also recognized that

I/ wetland issues would be addressed under other criteria which/I were on appeal, and concluded that the applicant did not have
:toj/ comply with the new wetland rules. As in Finard-Zamias,
I issues of wetland impacts in this case will be reviewed by
j/the District Commission under other criteria of Act 250.

j! The Court in Ross emphasized the importance of the

r
:: filing of a proper and complete application in order for an
application to be reviewed under the law as it exists at the
time of filing. &l. at 56-57. In this matter, there was a
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., specific determination that a complete Act
:; had been filed prior to the effective date
rules.

250 application
of the wetland

Whether a claimant of vested rights has proceeded in
', good faith is another element in analyzing such a claim. See

I Smith, 140 Vt. at 182 and Ross 151 Vt. at 57. Here the
District Commission's decision'states that "the applicant
proceeded in good faith to obtain all necessary local
approvals prior to finalizing plans and preparing other
submittals necessary for review as a major application under
Act 250." District #5 Commission, Application #5W1068,
Memorandum of Decision at 3 (April 4, 1990).

The Board is not faced with a situation of a fifteen
year lapse between the filing of a plot plan for a subdivision
with a town, and the actual date of application for a permit
from the town concerning the same subdivision, as was present
in McCormick, 149 Vt. at 589. Nor is there the long lapse in

compliance and the lack of good faith reliance which was
~-present in the Board's decision in Re: Georae and Dorothy

r
‘Carventer, Application #5W0976-EB, Findings of Fact,
Conclusions of Law and Order (January 19, 1990).

Accordingly, the decision of the District Commission is
affirmed. Given the result in this case, the Applicant's

11 objection to the filing of a second memorandum by CRG is
i; moot, and the Board declines to rule upon it.

:j
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1. The March 26,
Environmental
wetland areas

1990 order of the District #5 !
Commission that potential impacts on !

in this case will not be reviewed under
Criterion l(G) is affirmed.

2. Jurisdiction over the subject matter of this interlocu-
tory appeal is returned to the District f5 Environmental
Commission.

Dated at Montpelier, Vermont this 26th day of June,
1990.
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