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Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Waterbury Shopping Village by Memorandum of
Richard W. Darby, Esq. Decision
Darby, Laundon, Stearns 8 Application
Thorndike #5W1068-EB

89 South Main Street (Interlocutory
Waterbury, Vermont 05676 Appeal)

On May 11, 1990, Waterbury Citizens for Responsible
Growth (CRG) filed a motion for interlocutory appeal
concerning a memorandum of decision issued by the District
#5 Environmental Commission dated April 30, 1990. The
District Commission decision attached a certificate of
service dated May 1, 1990. The decision concerns a pending
application for the construction of a 75,000 square foot
retail shopping facility with related site improvements,
located off Vermont Route 100 in the Town of Waterbury,
Vermont. In the decision, the District Commission ruled
that, with respect to land involved with this application
which is owned by the State of Vermont, Agency of Natural
Resources, Department of Forests, Parks, and Recreation, the
application meets Board Rule lO(A requirement that all
;i&ications  be co-signed.by the record.owners of involved

. In making this ruling, the District Commission noted
that the Commissioner of that department co-signed the
application, and found this to be sufficient to meet the
purposes of the rule.

On May 14, 1990, the Board's Assistant Executive
Officer wrote to CRG, stating that the interlocutory appeal
may have been untimely filed. On May 17, CRG filed a
response to the May 14 letter. On May 17 and 18, the Agency
and the Applicant filed responses to the letter and the
motion for interlocutory appeal. The Board deliberated on
May 24 in Chittenden.

DECISION

The issues before the Board are whether CRG's motion
was timely filed, and if so, whether the question presented
by the motion is suitable for interlocutory appeal.

1. CRG's motion was timely filed. Rule 43 requires
that motions for interlocutory appeals be filed within ten
days of the decision which is being appealed. The District
Commission's decision was served on the parties on May 1,
1990. The motion was filed on May 11, 1990, the tenth day
following the date of service.
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2. The question presented does not meet
of Rule 43 concerning questions presented for

the standards
interlocutory

appeal. The question here is whether the District
Commission erred in determining that the co-signature of the
Commissioner of the Department of Forests, Parks, Recreation
meets the requirement of Rule 10(A) that applications be
co-signed by the record owners of all involved land. This
question is not suitable for interlocutory appeal because it
fails to satisfy Rule 43's standard that the question be one
concerning which there is a substantial ground for
difference of opinion. The Board interprets this standard
to require the belief that Ita reasonable appellate judge
could vote for reversal of the challenged order." See
Re: Maule Tree Place Associates, Application #4C0775-EB,
Memorandum of Decision at 15 (December 22, 1988). No
reasonable appellate judge could vote for reversal of the
District Commission's order. Rule 10(A) requires that
record owners of involved land co-sign applications; the
State, which owns such land, co-signed the application; the
District Commission found that Rule 10(A) was met.
Accordingly, the motion for interlocutory appeal is denied.
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ORDER

The motion for interlocutory appeal is denied.
Jurisdiction over the subject matter of the motion is
returned to the District #5 Environmental Commission.

Dated at Montpelier, Vermont,this 15th day of June, 1990.

ENVIRONMENTAL BOARD

StepYen  Reyne$, Chairman
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