
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Felix J. Callan
Land Use Permit #5W1056-EB
Revocation

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated June 2, 1992, pertains to petitions
to revoke Land Use Permit #5W1056 (the permit) filed by Judy
Barker on August 20, 1990 and by Barney Bogart and Shelby
Schue on August 23, 1990. The permit, issued by the District
85 Environmental Commission on April 6, 1990, authorizes.Felix
J. Callan to extract a maximum of '20,000 cubic yards of gravel
per year from his gravel pit on Loomis Hill in Waterbury
Center.

A prehearing conference was convened on October 9. Party
status was granted to Judith Barker, Barney Bogert, Shelby
Schue, and Deborah Mulvey because they all live in the
vicinity of the gravel pit and are potentially affected by the
alleged violations.

A hearing before an administrative hearing panel of the
Environmental Board, pursuant to Board Rule 41, was held on
January 17, 1991, with the following parties participating:

Felix J. Callan (the Permittee) by Anthony Ciaraldi'
Barney Bogert and ShelbyzSchue (the Petitioners) by

Richard Unger, Esq.
Judith Barker
Deborah Mulvey

The hearing was recessed pending filing of proposed
findings by the parties and deliberation by the hearing panel.
On January 30, 1991, Mr. Ciaraldi submitted Findings of Fact
along with a number of documents. Some of the Findings of
Fact and the documents contain information not provided at the
hearing; the Board has disregarded the new information
contained in these findings and documents.

On January 9, 1992, a proposed decision was issued and an
.opportunity  for the parties to submit written comments and
request oral argument was provided. On January 16, 1992, the
Permittee~submitted a request for oral argument. The Board
heard oral argument on May 20, 1992. At the oral argument,
the Permittee provided factual information not presented at
the hearing. The Board has disregarded any factual informa-
tion presented at oral argument that was not presented at the

lMr . Ciaraldi has since deceased.

20n November 26, 1991, Attorney Unger informed the Board
that he is no longer representing the Petitioners.
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hearing. The Board deliberated concerning this matter on May
20, 1992. On that date, following a review of the proposed'
decision and the evidence and arguments presented in the case,
the Board declared the record complete and adjourned the
hearing. This matter is now ready for decision. To the
extent any proposed findings of fact and conclusions of law
are included below, they are granted; otherwise, they are
denied.

I. ISSUES

The petitions for revocation alleged the following
violations of the permit:

I..

2.

3.

4.

5.

6.

7.

The Permittee has failed to comply with the erosion
control plans submitted to the District Commission as
required by Condition 5.

The Permittee has failed to provide any written proposal
setting forth arrangements with the Town of Waterbury
relative to timely and adequate application of calcium
chloride.

The Permittee has failed to control dust on the pit
access road by timely and adequate applications of water
as required by Condition 9 and as the Permittee *
represented would be done (see Findings of Fact,
Conclusions of Law, and Order #5W1056 at page 4.)

The Permittee has not immediately seeded and stockpiled
the topsoil for reapplication as part of the reclamation
plan as required by Condition 11.

The Permittee has allowed gravel trucks to exit left from
the pit onto Town Highway $34 and to travel along Water
Works Road to and from the gravel pit, in violation of
Condition 15.

The Permittee has allowed gravel trucks not to yield to i
oncoming traffic prior to passage over the Loomis Hill
Road bridge in the vicinity of the Schue residence, in
violation of Condition 16.

The Permittee has not prepared a written statement or
protocol of permit conditions relative to truck use of
the pit and area road, or provided copies of any such
written statement or protocol to the District Commission
and all haulers, as required by Condition 17.
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/-.

8.

9.

1 0 .

11.

12.

II.

1.

2.

3.

4.

The Permittee has failed to obtain a speed limit sign for
Town Highway #34 between the pit and Ripley Road, in
violation of Condition 18.

The Permittee has allowed more than a total of 14 hauling
vehicles to leave the pit on a weekday and more than
seven vehicles to leave the pit on a Saturday, in
violation of Condition 19.

The Permittee has failed to limit emergency use of the
pit to the Town of Waterbury and has allowed private
haulers to use the pit for "emergency" purposes without
notice to the District Commission of such use, in
violation of Condition 20 and the Findings of Fact;
Conclusions of Law, and Order at 19.

The Permittee has failed to submit proposed landscaping
plans relative to the Barker residence as required by
Condition 22 and the discussion and conclusions on pages
15-16 of the District Commission's findings.

The Permittee haps continually left the gate barrier to
the pit open which results in unauthorized entry to the
site, in violation of Condition 23.

FINDINGS OF FACT

Felix Callan owns a gravel pit on Loomis Hill in
Waterbury Center. On April 6, 1990, Land Use Permit
85WlO56 was issued to the Permittee. The permit
authorizes the extraction of a maximum of 20,000 cubic
yards of gravel per year.

The Permittee's sons, Tony Callan and Patrick Callan,
have operated the pit since 1990.

The Town of Waterbury hauled gravel from the pit for
emergency repair of~roads after flooding occurred due.to
heavy rains on July 4, 1990, on the following days: July
5 (19 trips), July 6 (20 trips), July 9 (19 trips), and
July 10 (14 trips). The Town hauled a total of 497 cubic
yards of gravel.

On or about July 12 or 13, more than five trucks were
hauling gravel from the pit. The trucks turned right out
of the pit, drove along Town Highway #34 to the turn-
around located on Callan property directly opposite the
Barker residence, and turned right onto Town Highway #34
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5.

6.

7.

8.

9.

10.

11.

12.

13.

heading north past the Barker and Mulvey residences on
the Water Works Road (Town Highway #34 turns into a Class
4 road just north of the Mulvey residence and is referred
to as Water Works Road.)

The District #5 Coordinator had told the Permittee that
it was his responsibility to ensure compliance with the
requirement of Condition 15 that trucks may not exit to
the left out of the pit. Testimony from the Permittee's
representative indicated that the Permittee could not
comply with that condition.

On June 17, 1990, the District #5 Coordinator received an
unsigned, handwritten draft protocol of requirements for
truck drivers using the pit. Copies of this "protocol"
are left in a bucket loader at the pit. Several haulers
who were asked whether they had ever seen the "protocol"
replied that they had not.

On July 2, two loads of gravel were taken from the pit to
the Waterbury Fish and Game Club for repair of its access
road. The Permittee did not provide the District
Commission with prior notice or receive the Commission's
approval for the removal of these loads of gravel.

On Saturday,~July  7, 1990, 12 loaded gravel trucks left
the pit and drove to a private fish and game club in the
area.,

Large gullies have been observed on the side of the pit.
Erosion damage caused by the July 1990 floods was left
uncorrected for months afterwards.

The Permittee did not provide the District Commission
with a written proposal setting forth final arrangements
with the Town of Waterbury relative to timely and
adequate applications of calcium chloride on Town Highway I
#34 in the vicinity of the Barker residence as required
by Condition 8.

;

There have been continuing problems with dust from the
pit's access road. The Permittee acknowledges that
neither water nor calcium chloride has been used on the
access road.

Topsoil was removed from the stockpile at the pit for use
on a leachfield belonging to the Permittee.

A resident of the area who was driving on Loomis Hill
Road was forced off the road by a loaded gravel truck
which failed to yield the right-of-way when approaching
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14.

15.

16.

17.

18.

19.

20.

the Loomis Hill bridge as required by Condition 16.
Numerous other incidents of gravel trucks not yielding
the right-of-way at the bridge have occurred.

The Permittee's representative requested the Town of
Waterbury to purchase and erect speed limit signs and to
bill the Permittee as required by Condition 18. It is
not clear from the evidence whether any signs have been
installed. Gravel trucks sometimes drive faster than is
safe on these roads.

There are no other gravel pits in the area which would
generate traffic that would use Loomis Hill Road.

There is no indication in the files of the District
Commission that the Permittee has ever filed with the
District Commission a written summary of pit extraction
rates and the status of incremental pit reclamation, as
required by Condition 21.

On June 21, 1990, after the pit had been operating, the
Permittee submitted a landscaping plan, consisting of a
topographical map with some indications of plantings.
The plan contained insufficient information to be
approved. The District #5 Coordinator told the Permittee
what would be needed for approval but nothing else was
ever submitted.

On approximately October 1, 1990, the Permittee planted
six hemlocks in front of the Barker residence. On
October 3, five more hemlocks were planted. Two weeks
later, approximately ten cedar trees were planted. The
trees were planted so shallowly that one of the trees
fell over in a windstorm. Some of the other trees do not
appear to be healthy.

A gate that consisted of two saplings with a chain in-
between was installed at the entrance to the gravel pit
and was later replaced with a rusted gate held in place
by two chains. There is nothing to prevent vehicles from
driving around the gate. The gate is often left open at
night.

The Board previously revoked Felix Callan's permit for
this gravel pit. See Memorandum of Decisionand
Revocation Order #5WO550 (Sep. 20, 1988).
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III. CONCLUSIONS OF LAW

Board Rule 38(A) provides that a land use permit may be
revoked by the Board if, after a hearing, the Board finds
that:

the applicant or his successor in interest
has violated the terms of the permit or
any permit condition, the approved terms
of the application, or the rules of the
board. . . .

Rule 38(A)(3) provides that if the Board finds that
grounds for revocation exist:

[u]nless there is a clear threat of
irreparable harm to the public health,
safety, or general welfare or to the
environment by reason of the violation,
the board shall give the permit holder
reasonable opportunity to correct any
violation prior to any order of revocation
becoming final. . . . In the case where a
permit holder is responsible for repeated
violations; the board may revoke a permit
without offering an opportunity to correct
a violation.

Rule 38(A)(3).

The Board concludes the following with regard to the
allegations of violations:

1. Testimony was provided that erosion has occurred in the
gravel pit that was allowed to remain for a number of months.
There was no testimony, however, on how this violated the
Permittee's erosion control plans. The Board is therefore
unable to conclude th,at the erosion control plans have been
violated.

2. Condition 8 requires that prior to operation of the pit,
the Permittee was to provide the District Commission "a
written proposal setting forth final arrangements with the
Town of Waterbury relative to timely and adequate applications
of calcium chloride on Town Highway #34 in the vicinity of the
Barker residence and as discussed in the Findings of Fact."
The Permittee did not provide the District Commission with
such a proposal; the Board concludes that this condition was
violated.
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3. Condition 9 requires the Permittee to control dust on the
pit access road by timely and adequate applications of water.
Testimony was provided that there have been dust problems from
the access road, and that water has not been applied; the
Permittee claims that water has not been needed. The Board is
unable to reach a conclusion as to whether this condition has
been violated.

4. Condition 11 requires that topsoil stockpiles shall be
fully stabilized within 72 hours by application of seed. The
District Commission's findings at page 4 discuss the need for
topsoil stockpiles to be used as sound buffers from the Barker
residence. Testimony and photographs demonstrated that some
topsoil from stockpiles in the pit has been removed and that
they have not been seeded. The Board concludes, therefore,
that this condition has been violated.

Condition 15 prohibits loaded gravel trucks from turning
lzft from the pit onto Town Highway #34 or otherwise traveling
along Water Works Road to or from the project site. This
condition is based upon the poor condition of the road that is
discussed extensively in the District Commission's decision at
pages 7-8. Evidence was provided that gravel trucks sometimes
turn around after leaving the pit and travel north on Water
Works Road. The Board concludes that this violates Condition
15.

6. Condition 16 requires gravel trucks to yield to oncoming
traffic prior to passage over the Loomis Hill Road bridge in
the vicinity of the Schue residence. Evidence demonstrates
that trucks have often not yielded the right-of-way and that
unsafe conditions have resulted. The Board acknowledges that
it may be difficult for the Permittee to enforce this
condition. Nonetheless, it is a condition in the permit that
requires compliance. The District Commission's requirement
for the Permittee to provide to all the haulers a written
protocol for truck operation was an attempt to have the
Permittee gain some control over the operation of the trucks.
As indicated below, there is no evidence that the Permittee
made even a good faith effort to ensure that trucks complied
with the conditions of the permit by driving carefully and
safely. The Board therefore concludes that Condition 16 has
been violated.

7. Condition 17 requires the Permittee to give copies of a
written protocol relative to truck use of the pit and area
roads to all gravel truck drivers. The findings and
discussion in the District Commission's decision concerning
traffic safety articulate serious concern over unsafe traffic
conditions in the area, particularly at the Loomis Hill
bridge. The Permittee has been on clear notice that he is



Felix J. Callan
Land Use Permit #5W1056-ED
Revocation Petition
Page 8

i

responsible for compliance of the truck drivers with permit
conditions relating to traffic safety in the vicinity of the
gravel pit: the Condition specifically states that "[t]he
permittee shall be responsible for hauler adherence to such
conditions and the Commission reserves the right to pursue any
deficiencies against the permittee pursuant to Environmental
Board Rule 38(A)." Some copies of a handwritten, undated, and
unsigned document that contains a list of the conditions from
the permit apparently was put in a bucketloader at the gravel
pit, 'but no evidence of any good faith effort to ensure that
the truck drivers are aware of and understand the requirements
of the permit was provided to the Board. The Board therefore
concludes that this Condition has been violated.

8. Condition 18 requires the Permittee to bear the costs of
obtaining two speed limit signs for posting along the Loomis
Hill hauling route. The District Commission stated in its
findings its preferred locations for this route. An undated
letter in evidence to the Town Manager of Waterbury from the
Permittee's representative states that the Permittee is
willing to pay for the full costs of two speed limit signs,
"one between the pit and Ripley Road and the other between the
Ripley Road intersection and the Schue residence." Because
the Permittee has no control over whether or where these signs
are installed, the Board cannot conclude that the absence of
speed limit signs violates this Condition.

9. Condition 19 limits the number of trucks using the gravel
pit to a maximum of 14 on each weekday and seven on Saturday.
According to evidence presented, more than 14 trucks have used
the pit one some weekdays. The Board therefore concludes that
this Condition has been violated.

10. Condition 20 limits emergency use of the pit to the Town
of Waterbury. According to,the evidence, 12 loads of gravel
were taken to a private fish and game club. The.Board
therefore concludes that this Condition has been violated.

11. Condition 21 requires the Permittee to file with the
District Commission by November 30 of each ~year a written
summary of pit extraction rates and the status of.incremental ’
pit reclamation. No such summary was filed with the District
Commission. The Board therefore concludes that this Condition

has been violated.

12. Condition 22 requires the Permittee to submit proposed
landscaping plans to the District Commission within 15 days of
the issuance of the permit and prior to operation of the pit.
Following approval of the landscaping plans, planting in front
of the Barker residence was to have been completed by October
1, 1990. According to page 15 of the District Commission's
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findings, the trees were to be a minimum of five to six feet
in height at planting and situated in a manner as to form an
eventual screen. No landscaping plan acceptable to the
Commission has been filed and the trees in front of the Barker
residence were not planted until after October 1, 1990.
Accordingly, the Board concludes that this Condition has been
violated.

13. Condition 22 states that "[t]he Commission reserves the
right to require an extension of the gate barrier to the pit
should it prove ineffectual in preventing unauthorized entries
to the site." Although this does not directly state that the
gate must be kept closed or locked when the pit is not in use,
it does indicate that the purpose is to prevent unauthorized
entries to the site. Evidence indicates that the gate on the
pit access road is often left unlocked. However, without a
clearer permit condition that states what is required or
prohibited, the Board cannot find a violation of Condition 22.

As demonstrated above, a number of conditions of the
permit have been violated. While none of them, taken by
themselves, result in major environmental damage, collectively
they indicate substantial disregard of the conditions of this
permit. The purpose of conditions is to ensure that the
resources addressed under the ten criteria are sufficiently
protected. The District Commission issued this permit based
upon findings that the criteria would be complied with. The
validity of the entire permit is questionable when the
conditions are violated.

Rule 38(A)(3) provides that if violations of a permit are
found, an opportunity to correct the violations must be
provided to the permit holder prior to a revocation order's
becoming final, unless "the permit holder is responsible for
repeated violations." The Board has found repeated violations
of Land Use Permit #5W1056-EB. Furthermore, the permit holder
is responsible for repeated violations of his previous AC: 250 I
permit that authorized operation of this same gravel pit.

Accordingly, the Board concludes that the repeated
violations warrant immediate revocation of the permit.

3While the Board does not take the previous revocation into
account in determining whether violations of this permit have
occurred, it takes official notice of the prior revocation for
violation of conditions of a permit for the same operation.
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V. ORDER

Land Use Permit #5W1056 is hereby revoked.

Dated at Montpelier, Vermont, this 2nd day of June, 1992.

ENVIRONMENTAL BOARD

\Qd---J,.
Elizabeth Courtney, C
Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez
Charles Storrow
Steve Wright

c:\ebtext\5W1056.ord (ccm-wp)

i ;


