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Re:

I.

VERMONT ENVIRONMENTAL BOARD
IO V.S.A. $9 6001-6092

ORDER

Sugarbush Resort Holdings, Inc.
Application #5 W 1045- 15-EB  (Interlocutory)

INTRODUCTION

On July 10, 1997, the District #5 Environmental Commission issued Re:
i, Application #5 W 1045- 15, Memorandum of Decision
(July 10, 1997).

/

On July 15, 1997, Save Our Valley (“SAVE”) filed a Motion to Permit
Interlocutory Appeal, Notice of Interlocutory Appeal, and a Motion for Stay.

II. MOTION TO PERMIT INTERLOCUTORY APPEAL AND NOTICE OF
INTERLOCUTORY APPEAL

Under Environmental Board Rule (“EBR”)  43, upon motion of any party the
Board may permit an appeal to be taken from any interlocutory order or ruling of a
district commission. Any motion for interlocutory appeal must be made to the Board
within 10 days after entry of the order or ruling appealed from. Within five days of
service of the motion for interlocutory appeal, an adverse party may file a reply to the
motion with the Board.

SAVE’s motion for interlocutory appeal is timely. Any adverse party shall file its
response to the motion with the Board on or before 4:30 p.m., Monday, July 21, 1997.

The Board will deliberate regarding the Motion to Permit Interlocutory Appeal
and Notice of Interlocutory Appeal on Wednesday, July 23, 1997 and issue a written
decision on or before Tuesday, August 12, 1997.

III. MOTION FOR STAY

. SAVE requests that a stay of the Commission’s hearing scheduled for
Wednesday, July 16, 1997 be issued. The stay request addresses three preliminary
rulings which SAVE contends warrant the issuance of a stay.

Under EBR 43(E), on receipt of a motion for interlocutory appeal, the Chair of the
Board may issue a stay of a district commission proceeding until the Board decides the
motion for interlocutory appeal.

Under EBR 42, the standard for the issuance of a stay is a consideration of the
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hardship to parties, the impact, if any, on the values sought to be protected by Act 250,
and any effect upon public health, safety or general welfare.

SAVE’s request for a stay with respect to the July 16 Commission hearing is
denied. Under EBR 43, adverse parties have until July 21 to respond to the stay request.
It would be contrary to EBR 43 to grant the request prior to the July 21 reply deadline.
Notwithstanding this, the stay request is still denied based on the standard set forth in
EBR 42.

A. Ownership or control over project tract

SAVE contends that Sugarbush does not own or control the project tract upon
which the project is to be built. SAVE’s stay request contends that (a) the second and
third factors of EBR 42 do not apply; and (b) SAVE will experience significant hardship
due to Sugarbush’s alleged lack of ownership or control over the project tract.
Specifically, SAVE asserts in its Exhibit B Motion for Denial of Application that, at best,
Sugarbush has a contingent interest in the project tract that is executory based on certain
conditions being fulfilled. However, under an executory contract for the purchase and
sale of land, the seller retains the legal title, but equitable title passes to the purchasers.
Hemingway  v. Shatnev, 152 Vt. 600,602 (1989) citing to Troy v. Hanifin, 132 Vt. 76,82
(1974) and Dutton v. Davis, 103 Vt. 450,452 (193 1). Accordingly, at this point, it is not
clear whether Sugarbush does, in fact, have an interest in the project tract as its equitable
owner.

B. Unavailability of SAVE’s expert witness

With regard to SAVE’s expert witness being unavailable for the July 16 hearing,
it would appear that the Commission has specifically provided that there will be a second
hearing with respect to Criterion 8. While it may be a burden to SAVE to have the
evidence taken under Criterion 8 in this manner, SAVE may tape record the July 16
hearing and have its expert witness listen to the tape. SAVE may also request at the July
16 hearing that any person providing evidence under Criterion 8 on July 16 be made
available at the subsequent hearing date for additional cross-examination, if necessary.

C. Request that SAVE’s chair or chief executive officer attend

With regard to the Commission’s request that SAVE’s chair or chief executive
officer attend the July 16 hearing, it would appear that the Commission has simply
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requested that this person attend. The Commission states at page 3 of its July 10
Memorandum of Decision:

A copy of SAVE’s Articles of Incorporation, ultimately filed with the
District Commission on July 8, indicated the organization was
incorporated on July 8, 1997. The Commission believes it is appropriate
to make further inquiry regarding this organization to ensure it qualifies as
a bona fide group under Board Rule 14(B) and related Environmental
Board precedents. Accordingly, the Commission requests the Chairman of
SAVE’s Board of Directors or its Chief Executive Officer be in attendance
to testify on the record at the outset of the July 16th hearing to clarify the
substance of this organization.

Thus, the Commission has not ordered that this person attend. In fact, the Order portion
of the July 10, 1997 Memorandum of Decision only enumerates the denial of three
motions. Nowhere does it order that SAVE’s chair or chief executive offker attend the
July 16 hearing. Moreover, it is problematic as to whether the Commission can order a
person to attend when EBR 4 clearly provides that the chair of a district commission, or a
commission as a whole, may compel a person’s attendance by subpoena.

It is also clear that, under EBR 14(B), an organization must describe itself, its
membership and its purposes by written petition. In this case, it would appear that SAVE
has done this, as well as provide the Commission with a copy of its articles of
incorporation notwithstanding that unincorporated associations may be granted party
status under EBR 14(B). Moreover, SAVE is represented by an attorney licensed to
practice law in the State of Vermont, and, under EBR 14(D), a party to a case may appear
in person, or may be represented by an attorney of its choice.

Thus, the Commission’s request that SAVE’s chair or chief executive officer
attend the July 16 hearing will not be stayed since it is simply a request, and not an order.

IV. * ORDER

1. SAVE’s request for a stay of the Commission’s July 16, 1997 hearing is
denied.

2. All parties may file a response to SAVE’s motion for interlocutory appeal
with the Board on or before 4:30 p.m., Monday, July 21, 1997.

3. The Board will deliberate regarding the Motion to Permit Interlocutory
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i Appeal and Notice of Interlocutory Appeal on Wednesday, July 23, 1997 and issue a
: ~ written decision on or before Tuesday, August 12, 1997.

Dated at Montpelier, Vermont, this 15th day of July, 1997.
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