
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $3 6001-6092

Re: Sugarbush Resort Holdings, Inc.
Application #5 W 1045 15-EB  (Interlocutory)

MEMORANDUM OF DECISION

This Memorandum of Decision pertains to a Motion for Interlocutory Appeal As
explained below, the Board denies the motion in part, and grants the motion in part. With
respect to the grant of the motion, the Board concludes that the applicant does have
suffkient control over the involved land at issue to proceed with its permit application.

I. BACKGROUND

On April 4,1997, Sugarbush Resort Holdings, Inc. (“Sugarbush”)  filed an
application for a land use permit to construct a hotel, parking lots, wastewater treatment
facility, domestic water supply, pedestrian and bicycle paths, a pedestrian pathway to
Sugarbush Village, and a new access road to Sugarbush Village (“Project”). The Project
will be located in the Town of Warren, Vermont. The Project’s involved land includes a
57 acre parcel owned by the United States.

On July 10, 1997, the District #5 Environmental Commission issued &z
S garbush R sort Holdings. Inc., Application #5W1045-15,  Memorandum of Decision
(Jtly 10, 199; (“Commission Decision”).

On July 15, 1997, Save Our Valley (“SAVE”) filed a Motion to Permit
Interlocutory Appeal (“Motion”), Notice of Interlocutory Appeal, and a Motion for Stay
from the Commission Decision.

On July 15, 1997, the Board’s Chair issued Re: SuFarbush  Reso&k&&nps.  Inc.,
Application #5 W 1045-l 5-EB (Interlocutory), Order (July 15, 1997).

On July 2 1, 1997, Sugarbush Resort Holdings, Inc. (“Sugarbush”) filed a
Memorandum in Response to the Motion.

On July 2 1, 1997, SAVE filed a letter requesting permission to file a response to
Sugarbush’s July 21,1997  filing. The Board’s Chair denied SAVE’s request and the
Board’s counsel inforbied  SAVE of the Chair’s ruling.

On July 23, 1997, the Board deliberated regarding the Motion.
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II. DECISION

A. Interlocutory Appeal Not Pertaining to Party Status

An interlocutory appeal which does not pertain to party  status is brought pursuant
to Environmental Board Rule (“EBR”)  43(A) which provides:

Upon motion of any party, the board may permit an appeal
to be taken from any interlocutory (preliminary) order or
ruling of a district commission if the order or ruling
involves a controlling question of law as to which there is
substantial ground for difference of opinion and an
immediate appeal may materially advance the application
process. The appeal shall be limited to questions of law,

The first step in an interlocutory appeal is for the Board to examine the appeal and
determine whether it is suitable for interlocutory appeal under the standards of EBR 43.
Re: Manchester Con #8B0500-EB  (Interlocutory Appeal),
Memorandum of Decision at 2 (Oct. 17, 1994). If the Board grants the request for appeal,
then the appeal shall be determined upon the motion and any response thereto without a
hearing, unless otherwise ordered, and the proceeding shall be confined to those issues
identified in the order permitting the appeal. % EBR 43(D).

B. SAVE’s Motion

The Motion seeks permission to appeal three separate rulings contained in the
Commission Decision.

First, the denial of SAVE’s request that the hearing scheduled for July 16, 1997 be
postponed due to the unavailability of a SAVE witness.

Second, the request that the chair of SAVE’s board of directors or its chief
executive officer be in attendance to testify at the July 16 hearing relative to SAVE’s
party status.

Third, the denial of SAVE’s motion that application #5W1045-15  be denied due
to Sugarbush’s lack of control over the Project’s involved land.
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C. First and Second Rulings: Postponement and Party Status

The first and second rulings were time sensitive to the Commission’s hearing
scheduled for July 16. Although SAVE timely filed the Motion on July 1.5, the Board
could not deliberate until after the July 16 hearing. The Board’s deliberation could not be
held any earlier than July 22 since the five day period in which Sugarbush could respond
to the Motion did not expire until the close of business on July 2 1. ti EBR 43(C).
Therefore, the Board’s consideration of the first and second rulings occurred on July 23,
which was after the Commission had convened its July 16 hearing.’

A case is moot if the issues presented are no longer live or the parties lack a
legally cognizable interest in the outcome. In re Barlow, 160 Vt. 5 13,5 18 (1993). The
fvst and second rulings need not be considered under EBR 43(A) since the appeal of
these two rulings was rendered moot by the Commission’s July 16 hearing. Accordingly,
the Motion is denied with respect to the first and second rulings.2

D. Third Ruling: Control over Involved Land

The third ruling which the Motion seeks permission to appeal from is that
Sugarbush has sufftcient  control over the Project’s involved land. The Commission
Decision states, in part, at page 3:

The District Commission concludes that, when viewed in

‘While the Board could not deliberate, the Chair did issue an Order on July 15
with regard to SAVE’s appeal of the first and second rulings.

*The  Board notes that there would have been strong policy reasons to grant the
Motion with respect to these two rulings. With regard to scheduling, the Commission
and the parties should try to accommodate each other, especially since this application’s
hearing schedule is to take place over an extended period of time. Making witnesses
available, holding a second  hearing on a particular issue or criterion, or making
transcripts or tape-recordings available are all measures which can facilitate adherence to
an extended hearing schedule. With regard to the initial determination of SAVE’s party
status, such a determination is made solely pursuant to EBR 14(B). SAVE appears to
have complied with the filing requirements set forth in EBR 14(B). The Commission
should make its initial party status determinations consistent with the provisions of EBR
14(B), and not on any other basis.
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their totality, the facts of this case, including the terms of
the Sugarbush Land Exchange Act of 1996 and the
Agreement to Initiate dated November 6 and 18, 1996
demonstrate in the aggregate sufticient  “control” over the
involved land by applicant Sugarbush to allow the
continuation of the District Commission proceedings in this
matter.

Unlike the first and second rulings, this third ruling was not rendered moot by the
Commission’s July 16 hearing. The Board will consider the Motion with respect to the
third ruling under EBR 43(A). .I

Under EBR 43(A), the Board considers three factors in granting permission for an
interlocutory appeal: (i) controlling question of law; (ii) difference of opinion; and (iii)
material advance of the application. a Re: M&&.&r Cow Asso&&,
#8B0500-EB  (Reconsideration) (Interlocutory Appeal), Memorandum of Decision at 2
(May 14, 1996). These three factors do not establish “bright lines,” but rather, are
intentionally vague so as to further the “goals of the interlocutory appeal mechanism.”
See In re Pvramld of Bu&z&n , 141 Vt. 294,302 (1982). “The three factors
should be viewed together as the statutory language equivalent of a direction to consider
the probable gains and losses of immediate appeal.” u. (citing 16 C. Wright, A. Miller,
E. Cooper & E. Gressman, Federal Practice and Procedure $ 3930, at 156 (1977)).

i. controlling question of law

An issue is a “question of law” if no facts are required to resolve the issue or if a
factual record has been previously developed by the district commission in a manner that
allows the Board to assume the relevant facts without engaging in factual determinations.
Re: Maple Tree Place Associates, #%0775-EB,  Memorandum of Decision at 10 (Dec.
22,1988). Based on the Commission Decision and the exhibits attached to SAVE’s
Motion, the Board can assume the relevant facts necessary to adjudicate the Motion
without engaging in factual determinations.

With regard to’“controlling  question of law,” the Vermont Supreme Court has
stated:

Whether a question of law is controlling is not defined by
whether the question governs the outcome of the litigation.
This factor requires a practical application that focuses
upon the potential consequences of the order at issue.
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“Since the core purpose of interlocutory appeal is to avoid
unnecessary proceedings in the trial courts, the criterion
that an order raise a controlling question of law would
seem, at a minimum, to require that reversal result in an
immediate effect on the course of litigation and in some
savings of resources either to the, court system or to the
litigants.”

Pvramid, 141 Vt. at 302 (citations omitted).

If an applicant does not own or control a project’s involved land, then there is no
basis for Act 250 jurisdiction to attach to and run with the land that is to be developed or
subdivided. & 10 V.S.A. 5 6001(3)  and EBR 2(A), 10(A), 32(B), and 33. The district
commissions and parties to an application are not required to expend their limited
resources on such a project application, even if an applicant is willing to do so. If an
applicant has no ownership or control over a proposed project’s involved land, then the
Act 250 hearing process must cease until such time as the applicant either owns or
controls a project’s involved land.

The Commission Decision concludes that Sugarbush does have sufficient  control
over the Project’s involved land. Reversal of this ruling would have an immediate effect
on the course of the application for land use permit #5W1045-15: the hearing process
would be suspended until Sugarbush obtains ownership or control over the Project’s
involved land. In turn, there would be a substantial savings of resources to the Act 250
program and the parties to the application for land use permit #SW1 045 15.

Accordingly, the request for interlocutory appeal of the third ruling raises a
question of law which is controlling.

ii. difference of opinion

In considering this second factor, the Board “should place little stock in the
vehemence of disagreeing counsel.” w 141 Vt. at 306. Nor should the Board “be
swayed by the unique&aracter of a particular issue” since interlocutory appeal is “not
intended merely to provide review of difficult rulings in hard cases.” Id. Rather, a
standard consistent with the policy underiying  this factor requires that there be a chance
of a reversal of the challenged order. u at 307. Where there is little or no precedent
relative to the order or ruling being appealed from, there is likely to be substantial ground
for difference of opinion.
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The Board concludes that there is substantial ground for difference of opinion
with regard to whether Sugarbush controls the Project’s involved land. Primarily, the
difference of opinion is related to whether an act of the United States Congress, the
Sugarbush Land Exchange Act of 1996 (“SLEA”), gives Sugarbush sufficient control
over the Project’s involved land in the absence of a formal purchase and sale agreement
between Sugarbush and the Forest Service, United States Department of Agriculture. Tbe
Board is unaware of any precedent where an act of the United States Congress was
central to the issue of control over a project’s involved land. Accordingly, the Board
concludes that this second factor is satisfied.

. . .
111. material advance of the application

: :

Fundamental to whether an interlocutory appeal will materially advance an
application is the potential for a substantial delay in the issuance of a district
commission’s final decision, and the potential for a substantial increase in the amount of
time it may take to reach a final decision with respect to a land use permit application in
the event of a series of appeals to the Board.

The Board has already ruled in Manchester Co& with respect to this third
factor that an interlocutory appeal will not materially advance the application process
where the district commission’s final decision was due to be issued within one month of
the Board’s deliberation on the motion for interlocutory appeal. ti Re:

Associates #8B0500-EB  (Reconsideration) (Interlocutory Appeal),
Memorandum of Decision at 1 (May 14,1996).  Acceptance of the interlocutory appeal in
that case would have delayed the issuance of the district commission’s decision.

The acceptance of an interlocutory appeal also has the potential to result in a
series of piecemeal appeals to the Board. A series of appeals originating out of a single
application lengthens the overall amount of time it takes to hear and decide a land use
permit application. An application is not materially advanced if the granting of an
interlocutory appeal results in a series of appeals which cumulatively take longer to
adjudicate than would a single appeal from a district commission’s fmal ruling. This is
true even if by denying the interlocutory appeal, the hearing before the district
commission is longer than it might otherwise have been had the interlocutory appeal been
accepted and adjudicated. &In re Pvrarn&  141 at 305 (an interlocutory appeal should
advance the ultimate termination of a case such that it is proper to consider the time saved
at trial versus the time expended on appeal).

The Board concludes that the granting of SAVE’s Motion will not delay the
Commission from issuing its final decision with respect,to  land use permit application
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#5W1045-15.  The Commission Decision makes it clear that the r&iew of the Project is
pursuant to EBR X(A), partial review, such that a final decision under all Act 250
criteria will not be issued until after the issuance of an Environmental Assessment (“EA”)
or environmental impact statement (“EIS”)  under applicable federal law.

The Board also concludes that, while the granting of SAVE’s Motion may result
in a series of appeals, such appeals ultimately will not take longer to adjudicate than
would a single appeal from the Commission’s final decision. The Board is prepared to
rule on the Motion; the Commission cannot act until after the issuance of an EA or EIS.
The EA or EIS will not be completed for an extended period of time.

Accordingly, the Board concludes that the granting of the Motion will materially
advance the application process.

In summary, the Board grants the Motion with respect to the Commission
Decision ruling that Sugarbush has sufficient  control over the Project’s involved land.
Pursuant to EBR 43(D), the Board will decide the merits of the interlocutory appeal based
upon the Motion and the response thereto. No hearing will be held and the Board’s
decision shall be confined to the sole issue of whether Sugarbush has sufficient control
over the Project’s involved land to proceed with application #5W1045-15.3

E. Merits

Ownership or control over a project’s involved land is fundamental to the
processing of an application for an Act 250 permit and the issuance of an Act 250 pen&.

‘The  Board is not deciding the separate issue of whether the Forest Service should
be made  a co-applicant with Sugarbush. The Commission Decision ruling is limited to
Sugarbush’s  control and does not rule on whether there is good cause to waive the co-
applicancy requirement with respect to the Forest Service. Therefore, in proceeding, the
Board is not deciding whether good cause exists to waive EBR lO(A)‘s co-applicancy
requirement either at f;he outset of the hearing process or at its conclusion. &e Re: Roger

d/b/a Green, Application
#lR0426-l-EB, Findings of Fact, Conclusions of Law and Order (Feb. 29, 1996)
(commission ordered to proceed with application without landowner as co-applicant but
allowed to require landowner to be made a co-applicant if following hearing on the merits
construction would occur on the landowner’s land or enforceability of permit conditions
required the landowner to be a co-permittee).
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The definition of “development” at 10 V.S .A. 0 600 l(3), and the correspon&mg
definition at EBR 2(A), require that land must be “owned or controlled by a person” for
Act 250 jurisdiction to apply. Likewise, EBR IO(A) requires that an Act 250 petit
application be signed by the record owner of the involved land, unless good cause is
shown to waive such a requirement, and that the application list the persons who have a
substantial property interest in the involved land by reason of ownership or control. The
purpose of EBR IO(A) “is to ensure the enforceability of permit provisions by requiring
the record owners of involved land to sign the application.” Re: #3W0125-3-EB,
Memorandum of Decision at 2 (Aug. 29, 1989); Re: Fm

. .

#4C0634-EB,  Findings of Fact, Conclusion of Law and Order at 5 (Oct. 18,1985)  (the
enforceability of a permit must not depend upon the ability of the permit holder to secure
the consent of another landowner). :

Under 10 V.S.A. $6090  and EBR 32(B) and 33, permits run with the land, and
such land, including the use thereof, is subject to Act 250 jurisdiction. &b Barlow,
160 Vt. at 520 (imposition of Act 250 jurisdiction can have a significant impact on the
value of land and the owner’s ability to use it); Re: David Enman  (St. Geom
Declaratory Ruling #326, Findings of Fact, Conclusions of Law, and Order at 19 (Dec.
23, 1996). Finally, it is a basic property law principle that a permittee who is not the
owner of a project’s involved land must have the landowner’s permission to conduct the
activity authorized by the Act 250 permit to avoid criminal and civil trespass. & 13
V.S.A. 5 3705 (criminal); Harris v. Carbm, Vt. Set. No. 94-592, slip op. at 4 (Aug.
30, 1996) (a person who intentionally enters or remains upon land in the possession of
another without a privilege to do so is subject to civil liability for trespass).

There is no dispute that Sugarbush is not the record owner of the Project’s
involved land. There is no dispute that the owner of the Project’s involved land, the
Forest Service, has not signed the application for land use permit #5 W 1045- 15.
Therefore, the only issue is whether Sugarbush controls the involved land such that it has
the right, at some time in the future, to construct the Project on the Project’s involved
land.

Typically, a non-landowner applicant will not expend resources pursuing an Act
250 permit without a purchase and sale agreement with the landowner. Under an
executory contract for the purchase and sale of land, the seller retains the legal title, but
equitable title passes to the purchasers. &mingwav  v. S&KY, 152 Vt. 600,602 (1989)
citing Trov . Hanifin,  132 Vt. 76,82 (1974) and Button Davis, 103 Vt. 450,452
(193 1). While a purchase and sale agreement is no guarztee that a project will be built,
it does mean that the purchaser/Act 250 permit applicant has sufficient control over the
land for the sole purpose of applying for an Act 250 permit. Likewise, a lease agreement
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is a conveyance of real property such that the lessee/Act 250 permit applicant has
sufficient control over the land for the sole purpose of applying for an Act 250 petit.
i& O’Brien v. Black 162 Vt. 448,45  1 (1994)(a  lease agreement is a conveyance of m
:state in land and a cdntract).4

There is no dispute that Sugarbush lacks a purchase and sale agreement or lease
for the Project’s involved land. However, this does not end the Board’s inquiry since
instead of a purchase and sale  agreement or a lease there is an act of the United States
Congress.

The SLEA was signed into law on September 30, 1996. The SLEA provides, in
part,  at $ 326(a):

(1) If Sugarbush Resort Holdings, Inc. conveys to
the United States land acceptable to the Secretary of
Agriculture that is at least equal to the value of the land
described in subsection (a)(2), makes a payment of cash at
least equal to that value, or conveys land and makes a
payment of cash that in combination are at least equal to
that value, the Secretary, subject to valid existing rights,
shall, under such terms and conditions as the Secretary may
prescribe, convey all right, title, and interest of the United
States in and to land described in subsection (a)(2).

(2) The Federal land to be exchanged is
approximately 57 acres of federally owned land in the
Green Mountain National Forest depicted on the map
entitled “Green Mountain National forest, Sugarbush
Exchange,” dated December 1995.

Pub. L. No. 104-2208, p 326, 110 Stat. 3009 (1996).5

Subsequent to me SLEA, the Forest Service and Sugarbush commenced

4Control  by a purchaser or lessee for the purpose of applying for an Act 250
permit  in no way negates consideration of EBR 1 O(A)‘s co-applicancy requirements.

The 57 acre parcel described in 4 326(a)(2) of the SLEA is the Project’s involved
land.
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negotiations that would have resulted in the conveyance of the Project’s involved land to
Sugarbush on May 22,1997.  However, an action commenced in the United States
District Court for the District of Vermont caused this closing date to be postponed.
Based on that Court’s ruling in IUXTQBE;T h e  Nor&t  W o o d s  v .  U&&&&s
Denartme~, No. 97 CV 163, Opinion and Order @.Vt., June 17,1997),
the Forest Service is enjoined to comply with the provisions of the National
Environmental Policy Act (“NEPA”) in implementing the SLEA, and is also enjoined
from proceeding with the contemplated land exchange under the SLEA until  the
appropriate NEPA analysis has been conducted. In reaching this conclusion, the Court
considered two issues the first of which is relevant to the Board’s consideration of
whether Sugarbush has sufficient  control over the Project’s involved land. .

The first issue considered by the Court was whether the proposed land exchange
is exempt from NEPA because the exchange is mandatory under the SLEA. In
concluding that the exchange was not mandatory such that NEPA must be complied with,
the Court considered whether the SLEA made compliance with NEPA impossible, or
created a clear and fundamental conflict of statutory duty. The Court ruled:

The language of the statute indicates that Congress has
limited, but not eliminated, the Secretary’s discretion in this
land exchange. First, the statute provides that the land
[Sugarbush] conveys to the United States must be
“acceptable” to the Secretary of Agriculture. If the land is
not “acceptable,” the Secretary need not proceed with the
exchange. Second, the Secretary may prescribe “terms and
conditions” in its conveyance of the land. To be sure, if the
land is acceptable, and if [Sugarbush] transfers land and/or
cash equal in value, Congress had directed that the
Secretary “shall . . . convey all right, title, and interest of
the United States in and to the land.” The Forest Service
does lack the discretion to convey less than all right, title,
and interest, or to refuse to make the exchange if all the
conditions are met. But it does not lack all discretion in the
process, its actions are not purely ministerial, nor will
compliance with NEPA be an empty formality.

u at 15. (Footnote omitted.)

The Board concurs with, and adopts as its own, the Court’s construction of the
SLEA as it pertains to what rights Sugarbush has in the Project’s involved land.
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The SLEA is not a purchase and sale agreement, Sugarbush is not the equitable
owner of the Project’s involved land, and the SLEA does not guarantee that Sugarbush
will become the owner of the Project’s involved land. However, the SLEA does establish
the Congressional intent that the involved land be conveyed to Sugarbush subject to
certain conditions being fulfilled under this unique set of facts. The Board concludes that
Sugarbush has an interest in the Project’s involved land such that if it pays the price and
meets the terms established by the Forest Service, then it will become the owner of the
Project’s involved land. This is sufficient to allow the application for land use permit
#5W1045-15  to proceed.

I In reaching this conclusion, the Board notes that the application for land use
permit #5WlO45-15  requires the Commission, Sugarbush, and the numerous parties to
expend considerable resources. The unnecessary expenditure of limited resources is a
serious policy consideration which can justify the halting of an application hearing
process. In this case, the Board is relying on the SLEA and the Congressional intent it
expresses in allowing the application for land use permit #5 W 1045-l 5 to proceed. If
Sugarbush concludes at some future point that, notwithstanding the SLEA, it is unlikely
to proceed with the Project, then it is incumbent upon Sugarbush  to notify the
Commission and request that the application for land use-permit #5W1045-15  be
continued. Certainly, it is within the Commission’s discretion to inquire of Sugarbush at
any stage of the application process whether Sugarbush remains committed to the Project
such that the Commission should continue to expend its limited resources on this

II
application.
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III. ORDER

1. The Board denies the Motion for Interlocutory Appeal with respect to the
Commission’s ruling to not postpone the July 16, 1997 hearing.

2. The Board denies the Motion for Interlocutory Appeal with respect to the
Commission’s request that the chair of SAVE’s board of directors or its chief executive
officer be in attendance to testify at the July 16 hearing.

3. The Board grants the Motion for Interlocutory Appeal with respect to the
Commission’s ruling that Sugarbush controls the Project’s involved land such that the
hearing on land use permit application #5 W 1045-l 5 may proceed.

4. Sugarbush controls the Project’s involved land such that the Commission
shah  proceed with its consideration of land use permit application #5 W 1045-l 5 subject to
the Commission’s discretion to inquire of Sugarbush at any stage of the application
process whether Sugarbush remains committed to the Project such that the Commission
should continue to expend its limited resources on this application..

” 5. Jurisdiction is returned to the District #5 Environmental Commission.

Dated at Montpelier, Vermont, this 12th day of August, 1997.

ENVIRONMENTAL BOARD

Samuel Lloyd
William Martinez
Rebecca Nawrath
Robert G. Page, M.D.
Steve E. Wright


