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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Twin State Development Findings of
Associates by of Law and
Richard L. Brock, Esq. Application
P.O. BOX 489
Montpelier, VT 05601

Fact, Conclusions
Order
#5W1021-EB

This decision pertains to an appeal filed with the
Environmental Board on June 23, 1989 by Twin State Development
Associates (the Applicant) from the decision of the District #5
Environmental Commission dated June 6, 1989. That decision
denied a permit for the proposed construction of 30 condominium
units in 15 duplex buildings, a l,lOO-foot access road, and
underground utilities connecting to municipal water, sewage,
and stormwater systems, on a lo-acre tract off Sherwood Drive
in Montpelier.

I. SUMWARY OF PROCEEDINGS

Environmental Board Chairman Leonard U. Wilson convened a
prehearing conference on July 17, 1989 and a Prehearing
Conference Report was issued on July 27. On August 11, the
State filed a legal memorandum setting forth the Department of
Public Service's energy guidelines for residential development.
A hearings originally scheduled for August 30 was postponed at
the request of the Applicant. On September 26, 1989, an
administrative hearing panel of the Board convened a public
hearing, with Acting Chair Jan S. Eastman presiding. The
following parties participated in the hearing:

Twin State Development Associates by Richard L. Brock,
Esq.

State of Vermont, Department of Public Service by
Elizabeth Lord

Montpelier Planning Commission by F. L. Clauson
Central Vermont Regional Planning Commission (CVRPC) by

Chris Walsh

After hearing an overview of the project, the panel recessed
the hearing and took a site visit with the parties. After the
site visit the panel reconvened the hearing and heard testimony
from the parties' witnesses. After completion of the
testimony, the panel recessed the hearing pending the
submission of proposed findings by the parties and preparation
of a proposed decision by the panel. On October 12 the
Applicant submitted a copy of the 1985 Central Vermont Regional
Land Use Plan along with Exhibits #18 and 19 offered for
admission into the record. The panel takes official notice of
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the Regional Land Use Plan and, in the absence of objections
from zany other parties, admits Exhibits #18 and 19. On October
12 the Applicant also filed proposed findings and arguments.
On October 16 the State filed proposed findings of fact.

A proposed decision was sent to the parties on March 29,
1990 and the parties were provided an opportunity to file
written objections and to present oral argument before the full
Board.

On April 10, the Applicant requested an opportunity to
present a revised project design that achieves better solar
gain. On April 25 the Board convened a hearing at which the
Applicant and the State submitted a stipulation that describes
changes to the project to increase the energy efficiency of the
units, and the Applicant submitted proposed covenents. On May 9,
the Applicant submitted revised covenants and on May 10 the
Applicant filed a revised Glazing and Landscaping plan and
Glazing Revisions that reflect the changes to the project
design. The proposed covenants, the revised Glazing and
Landscaping Plan, and the Glazing Revisions are admitted into
the record as Exhibits #33, 34, and 35, respectively.

The Board deliberated concerning this matter on May 24,
1990. On that date, following a review of the proposed
decision, the record developed at the hearings, and the
revisions to the project design, the Board declared the record
complete and adjourned the hearing. This matter is now ready
for decision. To the extent that the parties' proposed
findings of fact and conclusions of law are included below,
they are granted; otherwise, said findings of fact and
conclusions of law are hereby denied.

II. ISSUES IN THE APPEAL

The District Commission denied the application for lack of
compliance with 10 V.S.A. S 6086(a)(8) (aesthetics), (Q)(F)
(energy conservation), and (10) (conformance with the local
plan). The District Commission also failed to make an adequate
finding regarding conformance of the project with the regional
plan. The Board therefore must resolve the following :

1. Whether the project creates an undue adverse
effect upon aesthetics and the scenic and natural
beauty of the area, pursuant to 10 V.S.A. Q 6086(a)(8).
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2. Whether the planning and design of the project
reflect the principles of energy conservation and
incorporate the best available technology for
efficient use or recovery of energy, pursuant to
10 V.S.A. 5 6086(a)(9)(F).

3. Whether the project conforms with the Montpelier
Master Plan and the Central Vermont Regional Land Use
Plan, pursuant to 10 V.S.A. S 6086(a)(lO).

III. FINDINGS OF FACT

1.

2.

3.

4.

5.

6.

The proposed subdivision consists of the construction of
15 duplex buildings with 30 individual condominium units
and an l,lOO-foot access road on a lo-acre tract of land
off Sherwood Drive in Montpelier.

The project site is a wooded knoll oriented in a
north-south direction with slopes ranging from two to five
percent on the top of the knoll, to 25 to 50 percent on
the northeast and northwest sides of the knoll. The
southern one-third of the site is covered by low-growing
vegetation, and the remainder of the site contains
predominantly white pine trees. Green Mountain Power
Company owns a 50-foot wide right-of-way on the property
along the western property line, along which runs a power
line.

The highest point on the property is approximately 808
feet in elevation, compared to other points around the
valley that range from approximately 600 to 1,200 feet.

The site is located in the "suburban fringe" of
Montpelier, a neighborhood with a variety of single and
multi-family housing types, most of which were built
within the last 20 years.

The site is bounded on the south by Sherwood
Drive, on the west by large backyards which belong to
houses facing Berlin Street, on the north by a residential
development containing condominiums and single-family
houses, and on the east by Robinhood Circle and
single-family residential houses which front on that
street.

Sherwood Drive is a road built to provide access from
Berlin Street to a residential subdivision. Berlin Street
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7.

8.

9.

10.

11.

is a major thoroughfare used by local neighborhood traffic
and by vehicles traveling into or out of Montpelier.

The project site is below Berlin Street and is briefly
visible to motorists from two locations along that street.
The hills beyond the site provide a backdrop for the view
from Berlin Street. The site can also be seen from some
of the adjacent homes. The views are foreground and
middleground.

The proposed structures in the subdivision will be two to
three story buildings with garages. They will be
pitched-roof clapboarded structures similar to many of the
adjacent buildings. The buildings will all be stained or
painted Philipsburg Blue. The roofs will be composed of
light brown asphalt shingles.

The buildings will occupy approximately 50 percent of the
site and will be located in the center of the site.
Significant areas of existing vegetation will be preserved
around the buildings and roadways, which will include
pockets of mature trees. The vegetation on the west side
of the site consists of maple trees; white pine trees will
be planted along this property line to increase the
screening of the site. The vegetation between buildings
will break up the view as seen from Berlin Street.

The site plan and landscaping plan were changed since
presented to the District Commission; the changes are
incorporated into Board Exhibit #12. These changes
include altering the grading at the north end of the site
near the cul de sac; adding terraced retaining walls for
units I and J (to reduce the amount of cut and fill
necessary); and adding eleven more white pine trees along
the western property line, for a total of 30. The
retaining walls will be made of wood.

The original site plan consisted of clustered units withy a
larger common open space area. When the project was
submitted for review to the Montpelier Planning
Commission, certain neighbors were concerned about the
visibility and mass of the buildings and the City objected
to the parking of cars in the City's right-of-way within
the project. The changes required by the Montpelier
Planning Commission preclude the clustering of the
buildings to achieve more open space or better solar gain.
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12.

13.

14.

15.

16.

In order to take advantage of heating from the sun,
ideally a building should be positioned so that its
windows are directed within five degrees of true south;
windows oriented to within 15 degrees of true south will
perform almost as well. Although less effective, windows
placed at an angle between 15 to 30 degrees of true south
will still receive direct solar gain. Solar gain can also
be achieved by the use of suntempering, which is an
increase in the area of glass used in south-facing
windows.

The Department of Public Service recommends that a solar
analysis be done of residential sites and that houses and
sites be designed to maximize solar gain. The solar
analysis is a relatively easy procedure that involves the
use of simple devices to determine the effect of shading
during different times of the year. The results of this
analysis would be balanced against other considerations
such as aesthetics, the need for windbreaks, and the
visibility of the site, and the site plan would be
modified to use selective vegetation to provide screening
of the buildings while allowing solar access.

The project site has the potential for good solar access
since the site slopes to the southeast and is open at the
south end. Instead of being oriented to the south,
however, the buildings face east-west.

To increase the solar gain, the Applicant has revised the
project design by increasing the net south-facing glass to
7 percent of the heated floor area on all units with
southerly exposure, and by rotating buildings B and C
toward the east 15 degrees so that southerly exposure is
increased. In order to allow continued solar access, the
height of the trees at the south side of the site will be
limited to 20 feet, and softwood vegetation on the
individual lots will be cleared so that the south-facing
windows are not blocked. These revisions are shown on
Board Exhibits 834 and 35.

The project complies with the Department's "Energy
Efficiency Recommendations for Residential Developments":
No electric utilities will be used; the oil or gas will
operate at an energy efficiency factor of .82 or better;
low flow shower heads and automatic setback thermostats
will be provided; outdoor lighting, consisting of
low-wattage, incandescent bulbs, will be located at each
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17.

18.

19.

20.

door and at each driveway; and the street lighting will be
standard Green Mountain Power halide lights. In addition,
all caps in the ceiling, attic, or roof will have an
insulation value of R-57.

Protective covenants will require that the vegetation on
the site shall not be altered, destroyed, or removed and
that the solar access shown on Board Exhibits #34 and 35
shall be maintained.

The project is located in the City's Medium Density
Residential District. According to both the Montpelier
City Plan and the Central Vermont Regional Land Use Plan,
it is not located in an identified forest or fragile area,
it contains no historic sites, and it has no significance
for recreation.

The Montpelier City Plan contains the following provisions
applicable to this project:

a) Under "Goal VI: Manage Montpelier's Energy Use
More Efficiently" the plan discusses the need "to
help ameliorate the potentially damaging social and
economic effects of rising energy costs." Objective
A is to "[rleduce municipal energy consumption."
Objective B, which relates to the private sector, is
to "[plrovide assistance to Montpelier's residents,
businesses and property owners in energy conservation."
Recommendation 143 under Objective B states: "To the
extent possible, subdivision streets should . . . be
laid out on an east-west grid, facilitating construc-
tion of buildings with a north-south orientation for
maximum solar gain."

b) Objective C of Goal I is to @@[m]aintain  the
City's existing housing stock and develop existing
housing in a cost effective manner." This section of
the Plan discusses encouraging residential development
in the areas where City sewer and water systems are
available.

The 1985 Central Vermont Regional Land Use Plan states in
the %ousing*' section that the Regional Planning
Commission "will promote and encourage energy efficient
housing. Policies contained in the Central Vermont
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21.

IV.

A.

Regional Energy Plan will apply." Policy No. 4 of the
"Residential Sectort' section is to *'[e]ncouraqe
residential development in areas most suitable for maximum
energy conservation, with special regard to southern
orientation, southerly slope . . . and protective wind
barriers."

Policies for growth and development in the Regional Plan,
under the heading "Water Supply Systems" in the "Public
Facilities" section, encourage new development in areas
with existing water and sewer service.

CONCLUSIONS OF LAW

Criterion 8 (aesthetics)

10 V.S.A. 5 6086(a)(8) (Criterion 8) requires that before
granting a permit, the Board must find that a project will not
have an undue adverse effect on the scenic or natural beauty of
an area or on aesthetics. In a previous decision, the Board
established a two-step protocol for analyzing whether a project
will meet Criterion 8. See Re: Ouechee Lakes Cornoration,
Findings of Fact, Conclusions of Law and Order #3W0411-EB and
3W0439-EB at 18-20 (Nov. 4, 1985). First, the Board determines
whether a project will have an adverse effect by analyzing
whether the project is in harmony with its surroundings. This
requires a consideration of the nature of the project's
surroundings, the design of the project, the colors and
materials of the project, visibility of the project from
various viewpoints, and the impact of the project upon open
space. u. at 18. If the Board concludes that the project
will have an adverse effect, it must decide whether the adverse
effect upon aesthetics or scenic or natural beauty is undue.
An adverse effect is considered undue if the Board reaches a
positive conclusion with regard to any of the following three
questions: 1) Does the project violate a clear, written
community standard intended to preserve the aesthetics or the
scenic or natural beauty of the area? 2) Does the project
offend the sensibilities of the average person? 3) Has the
Applicant failed to take generally available mitigating steps
which a reasonable person would take to improve the harmony of
the proposed project with its surroundings? u. at 19-20.

The Board concludes that this project does not create an
adverse effect upon aesthetics or the scenic or natural beauty
of the area. The project is located in a residential area that
includes a number of single and multi-family houses, many of
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which were built in the last 20 years. The architecture of the
buildings in the area is varied and includes houses similar to
those in this project, with pitched roofs and clapboards. The
project will.be visible from several points on Berlin Street,
but only for a short duration. The project will not cause a
significant loss of open space because much of the site is now
covered with vegetation and approximately 50 percent of the
site will remain undeveloped.

Because the Board has determined that the project will not
cause an adverse effect upon aesthetics or the scenic or
natural beauty of the area, it need not address the question of
undue adverse effect.

B. Criterion 9(F) (Eneruv Conservation)

Criterion 9(F) states:

A permit will be granted when it has been
demonstrated by the applicant that, in
addition to all other applicable criteria,
the planning and design of the subdivision
or development reflect the principles of
energy conservation and incorporate the
best available technology for efficient
use or recovery of energy.

The Board interprets the phrase "best available
technology" in Criterion 9(F) to include any proven building
practice or design, and any equipment and materials, that can
be obtained through normal construction supply channels. A
project that reflects the principles of energy conservation
will include all such energy efficiency siting and design
features, building practices, and equipment that can be
justified on a life-cycle cost basis. This is modified in
practice by allowing for consideration of factors specific to a
development, such as aesthetics, special functions, maintenance
problems, safety or other unique concerns of the proposed
design and use.

The project, as revised, reflects a reasonable attempt to
use the best available technology for efficient use of energy,
given the siting restraints resulting from the changes made by
the City of Montpelier. The prohibition against electric
utilities, and the requirements for a minimum efficiency factor
of .82 for oil or gas, low flow shower heads, automatic setback
thermostats, low-wattage outdoor lighting, and insulation value
R-57 in the ceiling, attic, or roof, all of which will be
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incorporated into the permit, reflect the principles of energy
conservation. The rotation of two of the buildings, the
increase in the amount of south-facing glass in the units, and
compliance with the 20-foot height restriction for the trees in
the southern part of the site and vegetation clearing requirement
in front of the south-facing windows of the units will result
in good solar gain.

We therefore conclude that, as conditioned, this project
complies with Criterion 9(F).

C. Criterion 10 (Local and Reaional Plans)_

Criterion 10 requires that the Board find that the project
is in conformance with the applicable local and regional plans.
Both the Montpelier City Plan and the Central Vermont Regional
Land Use Plan ,encourage construction of residential housing in
areas that already contain water and sewer services. In this
respect, this project complies with the City Plan and the
Regional Plan.

Both the City and the Regional Plans also contain policies
to encourage energy efficient housing construction and maximum
use of solar gain. As described above, we believe that the
Applicant has made a reasonable attempt to design the project
to be energy efficient and to maximize solar gain.

We therefore conclude that the project complies with
Criterion 10.

V. ORDER

Land Use Permit Application #5W1021-EB is hereby issued in
accordance with the Findings of Fact and Conclusions of Law of
the District Commission and of the Board. Jurisdiction over
this matter is returned to the District #5 Environmental
Commission.

Dated at Montpelier, Vermont this 12th day of June, 1990.

ENVIRONMENTAL BOARD

M/7w/&s 5yc.Hboex)
Charles F. Storrow, Acting Chair
Ferdinand Bongartz-
Rebecca J. Day
Arthur Gibb
Samuel Lloyd


