
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. ch. 151

Re: Raymond F. and Centhy M. Duff Land Use Permit Amendment
P.O. Box 414 #5W0952-2-EB
Williamstown, VT 05679

FINDINGS OF FACT. CONCLUSIONS OF LAW AND ORDER

In this decision, the Environmental Board (“Board”) concludes that a proposed
subdivision conforms, as conditioned, with Criterion 8 (aesthetics). Therefore. as explained
below, the Board issues Land Use Permit #5W0952-2-EB.

1. PROCEDURAL BACKGROUND

On August 22, 1997. William A. and Cynthia Catto  (“Appellants”) filed an appeal from
Land Use Permit Amendment #5WO952-2 and supporting Findings of Fact, Conclusions of Law
and Order (“Second Permit Amendment”). The Second Permit Amendment was issued by the
District #5 Environmental Commission (“Commission”) on July 24, 1997.

The Second Permit Amendment authorizes Raymond F. and Centhy M. Duff (“the
Permittees”) to create a 32-lot residential subdivision involving a 36 5 acre tract of land located
off Windy Wood Road in the Town of Barre, Vermont. This permit also authorizes the phased
construction of 4,168 feet of roadway.,, water and sewer lines and related improvements. The
subdivision and above-referenced infrastructure on the 36.5 acre tract constitute the permitted
Project that is the subject of this appeal.

The Appellants seek de novo review of the Project for its conformance with Criterion 8
(aesthetics) unuer  10 V.S.A. $ 6086(a)(8). They filed their appeal with the Board pursuant to 10
V.S.A. 4 6089(a) and Environmental Board Rules (“EBR”) 6 and 40.

On September 3, 1997, an Act 250 Notice of Appeal and Prehearing Conference was
issued. This was published in the Times Areus on September 8, 1997. Persons entering timely
appearances in this matter were: the Permittees, represented by Thomas F. Koch. Esq., of the
firm Bernasconi and Koch, P.C.; and the Appellants. m se.

A prehearing conference with respect to this matter was convened by the Board’s then
Chair John T. Ewing on September 29, 1997, at 3:00 p.m.. in Montpelier, Vermont. A Prehear-
Conference Report and Order was issued on October 6. 1997, and its provisions are incor-
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porated herein, including preliminary rulings by Chair Ewing and the schedule for prefiling  of
exhibits and objections. Persons who were granted pany status is this proceeding were: the
Appellants. William A. and Cynthia Catto; and the Pennittees, Raymond F. and Centhy M. Duff.
Chair Ebing ruled. with the agreement of the parties, that the Board would take official notice of

the Commission’s tile for Land Use Permit Amendment #5WO952-2.  pursuant to 3 V.S.A.
@X10(4).

On November 25, 1997, at 11:OO  a.m., Chair Ewing convened a second prehearing
conference by teleconference in Montpelier, Vermont. He ruled that the Board would consider
the Project in the context of the original project undertaking and that it would take official notice
of the Commission files and decisions in Land Use Perrlits  #SWO952,  -1 1 and -2 in order to
evaluate de novo the aesthetic impacts of the Project in .he context of the surrounding
neighborhood, including that portion of the neighborhood comprising the “Sugarwoods”
subdivision. the Permittee’s original project approved ir Land Use Permit #5WO952.  Chair
Ewing also observed that no objections were filed with respect to prefiled exhibits; therefore, he
indicated that all exhibits would be admitted and entered into the record at the beginning ofthe
hearing by stipulation.

A hearing in this matter was convened on Decenlber 2. 1997, at 9:30 a.m.. at the Barre
Town Municipal Building in Websterville,  Vermont. The appeal was heard by an administra-
tive hearing panel of the Board, composed of Chair Ewing and Board members Robert H. Opel
and Samuel Lloyd. The following parties were present 2nd presented opening and closing
statements and participated in the site visit. presentation of evidence, and examination of
witnesses:

Appellants William A. and Cynthia Catto, m se
Permittees. Raymond F. and Centhy M. Duff, rep’resented  by Thomas F. Koch, Esq

Since both the Appellants and Permittees waived the filing of post-hearing proposed
findings of fact and legal memoranda. the Panel delibera ed immediately following the recess
of hearing on December 2. 1997, and again on December 17, 1997.

Following a thorough review ofthe record and related argument ofthe parties. the Panel
declared the record complete and adjourned on December 17. 1997. The Panel issued its
Proposed Findings of Fact. Conclusions of Law and Order. on December 23. 1997 (“Panel
Decision”).

The parties were provided until January 7, 1998, to request oral argument and until
January 14. 1998.  to tile objections and legal memoranda with the Board. See EBR 41. No
party requested oral argument. However. on January 6. 1098. the Permittees filed a response
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to the Panel Decision. and on January 14, 1998. the Appellants likewise filed written comments.

On January 28, 1998, the Board deliberated with respect to the Panel Decision and
the parties‘s responses. On January 28, 1998, the Board declared the record complete and
adjourned the hearing. This matter is now ready for decision. To the extent that any of the
parties’s amendments to the Panel’s proposed findings of fact and conclusions of law are
included below, they are granted; otherwise, they are denied. See Petition of Villaee of
Hardwick  Electric Department, 143 Vt. 437,445 (1983).

II.

III.

1.

2.

3.

4 .

5.

ISSUE

Whether the Project will have an undue adverse effect on aesthetics. pursuant to 10
V.S.A. $6086(a)(8)?

FINDINGS OF FACT

On August 13, 1987, Ernest and Theresa Bancroft  and Raymond and Centhy Duff
(the “Bancroft/Duffs”)  tiled Application #5WO952  with the Commission. They sought
approval for a residential subdivision, with roadways and sewer lines, on a 12%acre
tract in Barre Town. Vermont.

On July 1, 1987, the BancroftIDuffs  acquired an adjacent parcel of land, comprised of
36.5 acres, located on the northwesterly side of Windy Wood Road.

On November 24, 1987, the Commission issued Land Use Permit #5WO952,  authorizing
the Bancroft/Duffs  to create a 22-lot subdivision on 80 acres of the 12%acre tract. and to
extend municipal sewer service to the subdivision through the 36.5-acre  parcel.

‘The 22-lot subdivision is located entirely on the easterly side of Windy Wood Road
and is known as the “Sugarwoods” subdivision. The subdivision is located on a sparsely
wooded and open hillside facing westerly, and a portion of the subdivision is immediately
opposite the 36.5-acre parcel. The lots in the “Sugarwoods” subdivision range in size
from 2 acres to over 10 acres, which means that the subdivision is “low” in density.
Access to the subdivision is provided by Sugarwoods Road.

The 36.5-acre parcel is currently an open tield. Several apple trees are located in close
proximity to Windy Wood Road. which borders the parcel on its easterly side. The
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6.

7.

8.

9 .

10.

I I.

project site is essentially flat. rising somewhat i,l elevation towards its interior.

The parcel was historically associated with the ro-called Martineau Farm, but at some
time in the past it was severed and sold, leaving a small lot containing the farmhouse and
barn in separate ownership (“Martineau lot”). ‘Ihis small lot with buildings is located
on Windy Wood Road and surrounded on three sides by the 36.5-acre parcel.

lintil  very recently the 36.5-acre parcel was leased by a local farmer and was used for
crops and grazing.

In addition to being bordered on the east by Wirdy Wood Road and the “Sugarwoods”
subdivision. the 36.5-acre parcel shares a southerly boundary with a commercial apple
orchard. The parcel is adjoined on its westerly tloundary by residential development on
one-quarter-acre lots off of Sesame Street (“Scenic View Drive subdivision”) and a
subdivision of similarly small lots off of Lisa Drive, both of which are screened from
view ofthe 36.5 acre parcel by a wooded fencerow. The 36.5 acre parcel also shares a
common border on the north with more open land and several large residential lots.

The area in which the 36.5-acre  parcel is located is in close proximity to Barre City.
Land use patterns along Windy Wood Road are changing from agricultural use to
residential use, as evidenced by the proliferation of single-lot and multi-lot subdivisions
along the road’s length. Nevertheless, the 8rf.a csmprising the 36.5-acre parcel and
adjoining properties along Windy Wood Road has retained much of its rural character. as
evidenced by the near and middle views of open fields, orchards and woodland fence
rows. readily observable from the public right of way along Windy Wood Road and from
Sugarwoods Drive and adjoining house lots.

The Permittees now own the 36.5-acre parcel in l‘ee simple. They propose to create a 32.
lot residential subdivision, known as “Countryside.”Involving all 36.5 acres of the
parcel. and to engage in phased construction of 4.168 feet of roadways. water and sewer
lines. and related improvements (“the Project”).

The Project will be developed in two phases. Phase I comprises Lots I through 22:
Phase II comprises Lots 23 through 32. Phase I elf the Project comprises the largest
portion of the parcel. and extends from Windy Wood Road to the northerly boundary of
the property. The lots proposed for Phase I will range in size from approximately .3S
acres to I .52 acres. Phase II of the Project also bsxders  the northerly boundary of the
property. but is set back from Windy Wood Road by acreage which has been reserved as
a buffer to separate residential development from the adjoining commercial apple
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13

14

orchard. The lots proposed for Phase II are presently about I/3 to % acre on average.

The Project as a whole contains three separate common areas (excluding the orchard
buffer zone which is now owned by the orchard operators) totaling approximately 7.3
acres in area and as shown on EB Exhibit P-2. Common land has been set aside in an
area adiacent to and west and south of the Martineau lot. Common land also has been
reserved in the most westerly portion of the Phase I subdivision, creating a buffer
between Jots 6 through 10 and the small-lot subdivision off Lisa Drive. Additionally, a
common area, in the nature of a common “green,” has been reserved for an area in the
middle of the Phase II portion of the subdivision. As proposed, all lots in the Phase II
portion of the subdivision will front on this “green.” No provision is made in “The
Declaration of Protective Covenants of Countryside, A Planned Residential Devclop-
ment” to assure that all three common areas shall be maintained by the lot owners as
mowed fields to assure their continued status as “open space.” However, the Permittees
have agreed to require the homeowners association to mow these common areas at least
once a year to control weeds and brush.

The Permittees have designed the Project such that the largest lots are along Windy Wood
Road in the area of the Martineau lot and the smallest lots are located in the westerly
portion of the 36.5-acre  parcel. Restrictive covenants will be imposed limiting develop-
ment of the lots to single-family homes, establishing design standards to assure conform-
ity of house style and colors with homes in the surrounding area. and providing for a
design review procedure for proposed houses within the subdivision. EB Exhibit P-4.

Access to the Project will be provided from Windy Wood Road, using two roads to be
constructed by the Permittees, as shown on EB Exhibit P-2. The first of these will
extend in a southerly and then westerly direction, parallel to and just south of the
Martineau barn, from a point directly opposite Sugarwoods Road to the westerly
boundary of the property where it will connect with Sesame Street. The other access road
will enter Windy Wood Road at a point just easterly of the Martineau home and property
line and then split into two roads, both of which will connect with the first road. Another
road. connecting with the first, is proposed to serve lots in Phase II of the Project. The
first road will be gated where it joins Sesame Street, such that Sesame Street may only be
used as an access to the Project by emergency vehicles.

The Prqject  will be landscaped with native species of trees and crabapples as shown in15
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the “Landscape Plan” prepared by Peter R. Hudson, dated Dee. 27. 1996 and revised May
12. 1997  (EB Exhibit P-3). The Permittees will phase the planting of trees to coincide
with the completion of infrastructure construction for each phase. The Permittees have
agreed to continually maintain the landscaping as approved by requiring lot owners to
replace any trees originally planted by the Permittees in accordance with the “Landscape
Plan.” This requirement is set forth in “The Declaration of Protective Covenants of
Countryside, A Planned Residential Development.” (EB Exhibit P-4). However, these
covenants may be waived or altered by 75% of ihe lot owners.

16.

17.

IS.

19.

The Appellants own and reside in a house on Lclt  21 in the “Sugarwoods” subdivision.
The Appellants’ house. like a number of others n the “Sugarwoods” subdivision, is
situated on an open site and in a location such that the Appellants’ have a view across
Windy Wood Road and the 36.5~acre  parcel to the Worcester Mountains and Camel’s
IIump. Except for that portion of the view that ,will  be blocked by the buildings on the
Martineau lot, the Project will be highly visible from the Appellants’ house.

The Permittees have proposed deed covenants requiring that exterior lighting on each lot
not detract from the overall area’s aesthetics or views, however, there is no requirement
that the exterior light fxtures on each lot be hooded or shielded. EB Exhibit P-4. The
Pcrmittees have indicated that they are willing to include such a requirement in their
protective covenants.

The Permittees have incorporated other elements into the Project’s design. being cogni-
zant of the site’s characteristics and surrounding land uses. A ten-foot wide undisturbed
“no cutting” buffer zone will be maintained along the western limits of the site affecting
Lots 28. 29. 30, 31, 32 and the common land area. Building restrictions will be imposed
on lots I through 6 and 19 through 32 consisting of no-build zones and landscaping
requirements. Finally, a deed covenant will specifically prohibit lot owners from actions
which may obscure views of Camel’s Hump cur-ently  enjoyed by lot owners in the
“Sugarwoods” subdivision, including the Appellants. However, thec:e covenants may
bc waived or altered by 75% of the lot owners. ISee “The Declaration of Protective
Covenants of Countryside. A Planned Residential Development.”

While the “Landscape Plan” is intended to signilicantly  screen the proposed housing from
view of the Appellants‘ property and from Windy Wood Road. this plan as presently
contigured. will not screen the house proposed for Lot 20 from view of the Appellants
house. As recommended by the Permittees’ own aesthetics consultant. landscape
architect ‘Terrence J. Boyle. the apple trees currertly located in proxi lity to Windy Wood
Road on Lot 19 should be retained. if possible. and back planted with evergreen species
so as to provide a better visual barrier between the Appellants’ house and the proposed
house on lot 20. Toward this end, the Permittees have agreed to include a condition in
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,
the “The Declaration of Protective Covenants of Countryside. A Planner! Residential

/ Development” that would require the owner of Lot 19 to implement the above-
described landscape design recommendations made by Mr. Boyle.

/ 20. No evidence has been presented that there is a clear, written community standard

,I
intended to preserve the aesthetics or scenic beauty of this particular area of Barre Town.

ii 21. The Project site is zoned by Barre Town as “low density residential/residential C.“

/I
;!

However, the Town allows planned unit developments as a permitted use in this

/I
district, The Project, with its clustered housing and common lands, constitutes a

/I
planned residential development.

:I
~/ IV. CONCLUSIONS OF LAW

I As a prerequisite to issuing a Land Use Permit to the Permittees. the Board must
I affirmatively find that the Project “will not have an undue adverse effect on the scenic or natural

beauty ofthe area, aesthetics.” and other values. IO V.S.A. $6086(a)(8).

,; Under IO V.S.A. $ 6088(b), the opponents of the Project have the burden of proof under
,’ criterion 8. However, the Permittees must provide sufficient information for the Board to make

/ affrmative  findings. Re: He deon Application #5RO891-IB-EB,  Findings
‘: of Fact, Conclusions of Law, and Order at lo-12 (June 2, 1997).

The Board uses a two-part test to determine whether a project meets criterion 8. First. it
determines whether the project will have an adverse effect. Second, it determines whether the
adverse effect, if any, is undue.5Re: Jame E.
East Dorset Partnershiu,  Land Use Permit #8B0444-6-EB(Revised),  Findings  of Fact,
Conclusions of Law, and Order at 24 (Aug. 19, 1996); Re: Ouechee Lakes Corp., Application
#3 W04 11 -EB and #3W0439-EB,  Findings of Fact, Conclusions of Law and Order at 18- 19
(Nov. 4, 1985).

A. Whether

With respect to the analysis of adverse effects on aesthetics and scenic beauty, the Board
looks to whether a proposed project will be in harmony with its surroundings or, in other words.
whether it will “fit” the context within which it will be located. In making this evaluation. the
Board examines a number of specific factors, including the nature of the project’s surroundings.
the compatibility of the project’s design with those surroundings. the locations from which the
project can be viewed. and the potential impact of the prqject on open space. Id. at 18.
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In the present case, the Project will be located in an area of mixed uses. Agriculture has
historically been the predominant use in this area, and the 36.5-acre parcel, presently an open
field. was used for agriculture until recently. However, the parcel. while adjacent to an apple
orchard on the south, is primarily surrounded by residential development. Directly to the west.
although not readily visible from Windy Wood Road and the “Sugarwoods”  >ubdivision, is a
neighborhood of “high” density lots in the Sesame Street and Lisa Drive area. The houses in the
“Sugarwoods” subdivision. while situated on relatively large lots, are visible from Windy Wood
Road. and represent an extension of residential land use to the area. This pattern of mixed land

~ use is best illustrated by the Appellants’ aerial photograph of the Project site, EB Exhibit.
Appellants #4.

The overall impression of the area is that it is rural residential, with some expanses of
open space and other areas of residential housing. varying in density from “high” to “low.” It is
this mix of open space and residential development which defines the character of the area. The
conversion of the 36.5-acre  parcel to a 32-101 residential subdivision will adversely affect the
character of this area by eliminating the only open space which immediately separates the low
density development of the “Sugarwoods” subdivision from the higher density development
located offof Sesame Street and Lisa Drive.

The Project will be readily visible from both Windy Wood Road and the Appellants’
house in the “Sugarwoods” subdivision. The construction of housing, driveways, and related
amenities on the parcel will inexorably change this partil:ular landscape from rural to suburban.
Moreover, the observer’s overall experience of the view of the Worcester Mountains and
Camel’s Hump will certainly be altered by the changes tiat will occur in the near- and middle-
ground.

The Board has stated that criterion 8 is not intended to prevent all changes to the
landqcape  of Vermont or to guarantee the view from a person’s property will remain the same

forever. Re: Okemo Mountain. Inc., Application #2S0351-S-EB,  Findings of Fact, Conclusions
of Law, and Order at 9 (Dec. 18, 1986). On the other hand, the Board has previously found that a
project that would result in the loss of open space and alteration of the visual experience of
scenic vistas for passing motorists is a project that will result in an adverse effect on aesthetic
and scenic beauty. Re: Thomas W. Brvant and John P. Skinner d/b/al J.O.T.O. Associates,
Application #4C0795-EB.  Findings of Fact. Conclusions of Law, and Order at 21 (June 26.
1991).

The Board tinds that the Project will have an adverse effect on the aesthetics and scenic
beauty of the area. However, the question remains whetter this aesthetic impact rises to the level
of being an “undue” adverse effect.
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B.tWhe her t Pr ‘ect wi 1 have a

In evaluating whether adverse effects on aesthetics and scenic beauty are undue, the
Board must analyze three factors and conclude that a project is undue if it reaches a positive
conclusion with respect to any one of these factors. Re: Ouechee Lakes Corn. at 19-20. The
Board now analyzes the Project with respect to each of these factors.

I. Does the Project violate a clear, written community standard intended to preserve
the aesthetics or scenic beauty of the area?

The Board concludes that the Project does not violate a clear. written community standard
intended to preserve and aesthetic or scenic beauty of the area.

The Board has routinely turned to town plans. open land studies. and other municipal-
generated documents to discern whether a clear. written community standard exists and should
be applied in the review of the aesthetic impacts of a project. See Re: Herbert and Patricia Clark,
Application #lR0785-EB,  Findings of Fact, Conclusions of Law, and Order at 35-37 (Apr. 3.
1997); Re: Brvant and Skinner at 22. The parties have provided no evidence that Barre Town
has adopted such a standard for the area in question. Without such evidence, the Board cannot
conclude that a clear, written community standard to preserve the aesthetic or scenic beauty of
the area is violated by the Project. Re: Richard and Barbara Woodard, Land Use Permit
#5 WI 262-EB, Findings of Fact, Conclusions of Law, and Order at 16 (Dec. 18, 1997); Re:
Sherman Hollow, Application #4C0422-5-EB  (Revised Decision), Findings of Fact, Conclusions
of Law. and Order at 40 (Nov. 9, 1988).

2. Have the Permittees failed to take generally available mitigating steps which
a reasonable person would take to improve the harmony of the proposed
project with its surroundings?

The Board concludes that the Permittees have not failed to take generally available
mitigating steps which a reasonable person would take to improve the harmony of the Project
with its surroundings. Indeed, the Board concludes that the Permittees have taken precisely
the kind of mitigatmg measures necessary to improve the harmony of the Project with its
surroundings.

The Permittees have developed a site plan which calls for the reservation of three areas
of common land. One of these will provide a buffer between the homes in the developments on
Sesame Street and Lisa Drive and those proposed on lots 6 through 10 in the Project. Another
area will provide some separation between the Martineau lot and house lots in the Project. A
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third will provide a “green” for homeowners residing in the Phase II portion of the Project.
Additionally, the Permittees have proposed to regulate c,utting  and planting around the perimeter
of the Project. The clustering of house lots SO as to preserve open space within the subdivision
and to isolate the Project from surrounding land uses is .m effective means of harmonizing the
Project with its surroundings.

The Permittees also have developed a landscape plan and pr0tectii.e covenants designed
to soften the visual impact of the Project. These two dos:uments,  in combination. with their
restrictions on landscape alteratic?s,  height limitations, louse design, and continuing mainte-
nance requirements should assure that the homeowners in the “Sugarwoods” subdivision, along
with motorists traveling on Windy Wood Road, will hale an unobstructed view of the Worcester
Mountains and Camel’s Hump.

‘Ihe Board, however, concludes that the landscape plan and protective covenants do not
adequately address potential adverse visual impacts resulting from Project lighting and from
failure to keep common lands mowed. Moreover. testimony by the Permittees’ aesthetics
consultant suggests that additional plantings could be made on Lot 19 to assure that development
on Lot 20 is appropriately screened from view of the Ap >ellants‘  home. While the Permittees
have offered to prepare covenants requiring that exterior light fixtures on each lot be hooded or
shielded. that the homeowners association be obligated to annually mow the commons lands, and
that landscaping on Lot 19 be performed commensurate sith  the recommendations of its
aesthetics consultant, the Board notes that the two proposed declaration documents ubmitted  by
the Permittees contain provisions to allow for the amendment. waiver, or termination of the
provisions contained therein. See “The Declaration of Protective  Covenants of Countryside, A
Planned Residential Development” and “Declaration of Planned Residential Development for
Countryside. Windy Wood Road, Barre. Vermont.” Ther:fore. rather than rely exclusively on the
proposed covenants in these documents, the Board will impose permit conditions to specifically
require the shielding of lighting within the Project, the annual mowing of common lands, and the
preservation of the existing apple trees and the planting of conifers on Lot 19. Likewise, by
permit condition the Board will require the continued maintenance of proposed street tree
plantings. The purpose of these conditions is to assure that the Permittees and their successors in
interest will be under a continuing duty to maintain the Project such that it will harmonize with
its surroundings. IO V.S.A. $6086(c); Re: Woodard at 17 and fn. 1 (The Board may impose
permit conditions to alleviate adverse effects that would cltherwise  be caused by the project and
that. if not alleviated. would require a conclusion that a project does not comply with criterion 8).

With these measures in place. the Board conclude; that the Permittees have taken
generally available mitigating steps to improve the harmony of the Project with its surroundings.
k Re: Skinner and Brvant at 22 (Where an applicant placed height restrictions on homes and
trees, proposed plantings to screen the development, proposed  covenants to govern future
construction and activities on the site, placed limits on ex:erior  house colors. and retained open



Re: Raymond F. and Centhy M. Duff
Land Use Permit Amendment #5W0952-2-EB

Page 11

space, such applicant had taken the generally available mitigating  steps to alleviate the adverse
effects of the subdivision on the surrounding area.)

3. Does the Project offend the sensibilities of the average person? Is it offensive or
shocking because it is out of character with its surroundings or significantly
diminishes the scenic qualities of the area?

The Board concludes that the Project does not offend the sensibilities of the average
person. It is not offensive or shocking because it is in character with its surroundings and it does
not significantly diminish the scenic qualities of the area.

The Appellants’ principal argument is that the Project is out of place, offensive. and
shocking, because the lots throughout the subdivision are not comparable in size with those
found within the “Sugarwoods” subdivision. They assert that the Permittees established the
standard for lot size and density of the Project when they created the large-lot “Sugarwoods”
subdivision.

The Appellants have not directed the Board to any principal of law, including past Board
precedent, to support their contention that once a developer establishes a standard for lot sizes for
its original permitted project, he or she, or any other developer, must thereafter subdivide
adjoining parcels of land in lots of the same size. Therefore, the Appellants have failed to
persuade the Board that the Project is offensive or shocking, or otherwise fails to satisfy the other
tests for determining whether the Project’s adverse impacts are “undue.” Indeed, the Board notes
that the Permittees have specifically designed the Project so that the lots in the westerly portion
of the subdivision are equal to or slightly larger than those found in the adjoining “Scenic View
Drive” subdivision, and those lots bordering Windy Wood Road are scaled to be nearly as large
as those in the “Sugarwoods” subdivision.

Additionally, the Appellants argue that the placement of two access roads immediately
adjacent to the Martineau lot is, in and of itself, offensive or shocking. They ask the Board to I

mentally superimpose two access roads on the aerial photograph of the Project site (EB Exhibit, i
Appellants #4) -- one road close to the southerly side of the Martineau barn and the other to the 1
easterly side of the house and farm buildings. The Appellants also ask the Board to consider the !
small number of curb cuts that presently exist off of Windy Wood Road in the two and a half /
mile stretch between Trow Hill four corners to Sunset Drive. See Appellants Response to Panel’s
Proposed Findings of Fact, Conclusions of Law, and Order at 2 (Jan. 14, 1998). The Appellants
apparently ask the Board to infer that because few town road curb cuts presently exist in the
neighborhood, the addition oftuo additional curb cuts in close proximity to each other and to the
Martineau lot are completely out of character with thk surroundings.
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The Board has previously stated that it “does net design projects.” Re: Hemdon and
Deborah Foster at 13. It reviews and responds to the xbmissions  by applicants. Id. Moreover.
where possible it looks at the development of a particular parcel of land or piece of infrastructure
in the context of an entire project, not in isolation. rd. (Use of lot within commercial subdivision
denied in part because it was not visually compatible with other uses within the subdivision,)

The access roads are an integral part of the Project design and necessary to its feasibility.
The Permittees. given the peculiar configuration of thei’ property in relation to the Martineau lot.
have placed the access roads where they have in part to enable the creation of large lots and a
common area adjacent to the Martineau lot and Windy ‘Wood Road to both mitigate the adverse
l.isual impacts of the Project on properties surrounding the proposed subdivision as well as
provide some physical separation and plantings between the Project house lots and the Martineau
lot. Therefore, the Board has found that the Permittees have met their burden of production under
criterion 8, and it is up to the Appellants to persuade the Board that any adverse aesthetic impact
of the Prqject is undue. 10 V.S.A. 5 6088(b). Based on the scanty evidence provided by the
Appellants with respect to the aesthetic impacts of the proposed access roads, the Board will not
require the relocation of those roads, thereby necessitating a substantial redesign of the proposed
Project, when the Project as a whole has been designed o harmonize with the character of the
area.

Accordingly. based on the landscaping plan. pro’ective  covenants, and other exhibits filed
by the Permittees. and as further conditioned. the Board concludes that the Project does not
offend the sensibilities of the average person. is not out ‘If character with its surroundings. and
does not diminish the scenic qualities of the area. Therefore, the Board concludes that the
Project will not have an undue adverse effect on aesthetics. Having concluded that the Project
conforms with criterion 8, the only criterion at issue in this appeal, the Board further concludes
that a Land lise Permit should issue.
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V. ORDER

1. Amended Land Use Permit #5 W0952-2-EB  is hereby issued

2. Jurisdiction over this matter is hereby returned to the District #5 Environmental
Commission.

Dated at Montpelier, Vermont, this a%ay of January, 1998

ENVIRONMENTAL BOARD

Marcy Harding
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Robert H. Opel

* On January 1, 1998, Marcy Harding took office as Chair of the Environmental Board.
However, because member Ewing had officiated as the Board’s Chair and hearing officer
throughout a substantial part of this proceeding, he has concluded the appeal as Acting Chair.
3 V.S.A. 5 849.


