
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Raymond Duff by Memorandum
Dana Cole-Levesque, Esq. of Decision
P.0'. Box 417 and Order,
Bethel, VT 05032-0417 Application #5W0921-EB

This decision pertains to a proposed decision issued by
an administrative hearing panel regarding an application by
Raymond Duff for a 32-lot subdivision known as Cobble Hill
Meadows to be located off Cobble Hill Road in Barre Town,
Vermont. Three issues are decided here:

1. Whether the Board should reconvene the hearing to
take further evidence.

2. Whether the Board should rule that a Department of
Health permit introduced by the Applicant establishes a
presumption under one or more of the criteria at issue in
this appeal.

3. Whether the Board should require, pursuant to
Board Rule 20, that the Applicant provide further
information, and if so,
should provide.

what information the Applicant

I. SUMMARY OF PRGCEEDINGS

The District #5 Environmental Commission issued a
decision denying this application on March 31, 1989. The
District Commission found that the application did not meet
the requirements of the following criteria of 10 V.S.A.
$ 6086(a): 2 (sufficient water available), 3 (burden on
existing water supplies), 5 (traffic), 7 (burden on
municipal or local governmental services), 9(A) (impact of
growth), 9(B) (primary agricultural soils), and 9(G)
(private utility services). The Applicant filed an appeal
with the Environmental Board on April 13, 1989.

Chairman Leonard U. Wilson convened a prehearing
conference on May 4, 1989. The Board issued a prehearing
conference report and order on May 15. On June 15, an
administrative hearing panel of the Board convened a hearing
in Barre Town, Vermont, Chairman Wilson presiding. Parties
participating included the Applicant by Dana Cole-Levesque,_
Esq.., the Barre Town Fire District #7, and the Town of Barre
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by Peter Yeager. The panel recessed the hearing pending
submission of evidentiary items, filing of proposed findings
of fact and conclusions of law, review of the record, and
preparation of a proposed decision. The panel then
conducted a site visit. The Applicant submitted the
requested evidentiary items and proposed findings of fact
and conclusions of law on June 21. No party objected to the
Board's acceptance of these items.

The panel sent a proposed decision to the parties on
September 14, 1989, proposing to deny the application
pursuant to Criteria 2, 3, 9(B) and 9(G); to find that
Criteria 5 and'7 are not met; and to find that Criterion
9(A) is met. The parties were provided an opportunity to
file written objections to, and to present oral argument
concerning, the proposed decision before the full Board. On
October 2, 1989, the Applicant submitted a written request
for oral argument. On November 8, the Applicant submitted a
motion taking exception to the proposed decision and
requesting that the hearing be reopened, with a supporting
memorandum of law and a letter dated November 2, 1989 from
Nathaniel J. Tupper, Barre Town Manager, to Reginald Abare,
Acting Barre City Manager, concerning installation of a
traffic signal at the intersection of Hill and Washington
Streets in Barre. On November 9, the Applicant submitted a
letter supplementing and correcting its November 8 filing.
The Board convened a oral argument in Montpelier, Vermont on
November 16. The Board deliberated concerning the matter on
that day and again on December 6 in Montpelier, and made the
decisions which are reflected in this memorandum. In the
interim, on November 27, 1989, the Applicant filed a letter
dated November 17, 1989 from Mr. Abare to Dana Cole-tevesque,
concerning a signal at the Hill/Washington intersection.

II. DECISION

1. The Board decides to reconvene the hearing in this
matter to take further evidence. The Board cautions that it
is the Applicant's burden to go forward and to make his case
clear.

2. The Board determines that a presumption has been
established concerning Criterion 2 with respect to
availability of drinking water, but that no presumption has
been established concerning provision of water for fire
control.
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10 V.S.A. 5 6086(a)(2) prohibits the Board from issuing
a land use permit unless it finds that the proposed project
"does have sufficient water available for the reasonably
foreseeable needs of the subdivision or development.*'

Rule 19(E) provides:

In the event a subdivision or development is also
subject to standards of or requires one or more permits
from another state agency, such permits or
certifications of compliance, when entered in the
record pursuant to Rule 17(B), will create the
following presumptions: . . .

(3) That a sufficient supply of potable water is
available: . . .

(g) Public water system approval - Department of
Health permit under 18 V.S.A. Section 1203.

In the proposed decision, the panel found:

13. The Vermont Department of Health issued an
approval of the subdivisionls water system on January
10, 1989. This approval includes Condition 1, which
states: "System as approved shall not be available
for fire protection; hydrant to be installed for
flushing only."

The Applicant's introduction of a Department of Health
permit triggered a presumption that a sufficient supply of
potable water is available. The proposed decision does not
find that the presumption was rebutted at the hearing.
Accordingly, the Board must presume that Criterion 2 is met
insofar as it requires that a sufficient supply of potable
water be available. Thus, following the reconvened hearing,
the proposed decision will be modified at least to find that
Criterion 2 is met with regard to availability of drinking
water. However, because the Department of Health approval
does not include provision of water for fire control, the
Board cannot rule that Criterion 2 is completely met.

The Applicant argues that the Board should not only
find that Criterion 2 is met, but also that the Department
of Health permit triggers presumptions under Criteria 3
(burden on existing water supply) and 7 (provision of
municipal or governmental services). However, both of these
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criteria concern burdens which the subdivision might create
in the areas of providing water and municipal and
governmental services, not whether potable water is
available. See 10 V.S.A. 5 6086(a)(3) and (7); Rule 19(E).
Consequently, no presumptions have been established
regarding Criteria 3 and 7.

3. Rule 20(A) provides:

The board or district commission may require any
applicant to submit relevant supplementary data for use

in resolving issues raised in a proceeding, and in
determining whether or not to issue a permit.

The proposed decision sets out in detail the relevant
information which is lacking in this proceeding, and raises
the issue, pursuant to Criterion 9(B) (primary agricultural
soils), of whether some of the land at the project site
should be dedicated to agricultural use in perpetuity. At
oral argument, the Applicant stated that it was willing to
so dedicate a portion of land at the project site.

Accordingly, the Board requires that the Applicant
submit the information which the proposed decision sets
forth as lacking in this proceeding, as well as proposed
covenants or easements placing land at the project site in
agricultural use in perpetuity. This requirement does not
apply to the information concerning Criterion 2 which the
proposed decision notes as lacking, except that it does
apply to provision of water for fire control.

The Board notes that the Applicant has, subsequent to
the issuance of the proposed decision, submitted two letters
mentioned above dated November 2 and November 27, 1989
regarding the intersection of Hill and Washington Streets in
Barre. These letters constitute evidence. The Board
understands that parties have received copies of the
letters, and will allow parties to file objections to the
Board's consideration of them. Any such objection must be
filed on or before January 10, 1990. If no objection is
filed, the letters will be entered into the record.
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III. ORDER

1. The Board will reconvene the hearing in this
matter, tentatively scheduled for Wednesday, March 7, 1990,
from 9:30 a.m. to 12:OO p.m., location to be announced.

2. Following the reconvened hearing, the Board shall
at a minimum revise the proposed decision to state that
Criterion 2 (sufficient water available) is met except with
respect to availability of water for fire control. The
Board shall weigh the evidence presented at the reconvened
hearing and determine whether the proposed decision should
otherwise be modified.

3. The Applicant is required to submit information
consistent with the specifications outlined in the above
memorandum of decision.

4. Any objection to the Board's consideration of the
letters mentioned in the above memorandum of decision shall
be filed on or before January 10, 1990.

5. On or before Wednesday, February 7, 1990, parties
shall file lists of all witnesses and exhibits they intend
to present at the reconvened hearing, No ,;later than that
date, the Applicant shall file any response to the
objections due on January 10.

6. On or before Wednesday, February 14, 1990, parties
shall submit prefiled testimony for all witnesses and
exhibits they intend to present.

7. On or before Wednesday, February 28, 1990, parties
shall submit all rebuttal prefiled testimony they intend to
present.

8. The Board will not hear testimony at the
reconvened hearing which was already heard by the panel or
which is not relevant to the information requests it is
making herein.

9. With the exception of actual filing dates, this
order incorporates all requirements of the prehearing order
in this matter dated May 12, 1989 with respect to prefiled
testimony, filing requirements, recording of the hearing,
and waiver of this order's requirements.
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10. Any party wishing to have a stenographic reporter
present or a transcript of the proceedings must submit a
request by February 7, 1990. One copy of any transcript
made of the proceedings must be filed with the Board at no

, cost to the Board.

Dated at Montpelier, Vermont this 29th day of December,
1 9 8 9 .
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Acting Chairman
Ferdinand Bongartz
Elizabeth Courtney
Samuel Lloyd
Roger N. Miller
Stephen Reynes, Chairman
Charles Storrow
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