
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

/; Re: Raymond Duff
Land Use Permit #5W0921-2R-EB  (Revised)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an application regarding a
32-lot subdivision proposed by Raymond Duff known as Cobble
Hill Meadows to be located off Cobble Hill Road in Barre Town,

For the reasons given below, the Environmental Board
that the Applicant has now provided sufficient

:/ information to make positive findings. The Board also
:j concludes that the application complies with the following
ii criteria of 10 V.S.A. 5 6086(a) which are on appeal: 2
!/ (availability of water supply),
:; supply),

3 (burden on existing water
5 (traffic), 7 (local governmental services), 9(A)

: (impact of qrowth), 9(B) (primary agricultural soils), and 9(G)

i!

(private utility servicesjl Accordingly, the Board is issuing
a permit.

.I. SUMMARY OF PROCEEDINGS

The District #5 Environmental Commission issued a decision
denying this application on March 31, 1989. The District
Commission found that the application did not meet the
requirements of ~Criteria 2, 3, 5, 7, 9(A), 9(B), and Y(G). The
Applicant filed an appeal with the Environmental Board on
April 13, 1989.

Former Chair Leonard U. Wilson convened a prehearing
conference on May 4. At the prehearing, the following persons
sought party status: Paul Beck, Thomas Mancini, Bernard and
Irene Corrow, John Anderson, and Barre Town Fire District #7.
Chair Wilson made a preliminary ruling that all these persons
should be granted party status. The Applicant objected to this
ruling except with respect to the Fire District. Chair Wilson
stated that, because of the objection; all persons seeking
party status (except the Fire District) would be required to
provide further proof of their qualifications for party status.
A schedule was set for submission of such proof as well as for
a hearing and submission of prefiled testimony and lists of
witnesses and exhibits.

The Board issued a prehearing conference report and order
on May 15. On May 26, the Town of Barre entered an appearance
as a party with regard to Criteria 7 and 9(A). On June 1, the
Fire District filed correspondence attaching a final list of
exhibits and containing a summary of testimony. On June 2, the
Applicant filed prefiled testimony and final lists of witnesses
and exhibits. Although June 2 was the deadline for submission
of proof of qualification for party status, no such submissions
were made.
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On June 15, 1989, an administrative hearing panel of the
Board convened a hearing in Barre Town, Vermont, Chair Wilson
presiding. The following parties participated:

The Applicant by Dana Cole-Levesque, Esq.
Barre Town Fire District #7 by Thomas Mancini
Town of Barre by Peter Yeager

At the hearing, Chair Wilson ruled that the Corrows and Messrs.
Beck, Mancini and Anderson were denied party status because
they had not submitted proof of their qualification for such
status in compliance with the prehearing conference report and
order. However, Chair Wilson called Mr. Anderson as a witness
for the Board pursuant to Rule 20. Also at the hearing, the
City of Barre sought party status as a statutory party and the
Applicant objected on grounds that the project was note in or
adjacent to the City. Chair Wilson sustained the objection.
Further, a key witness qualified to speak on municipal services
impact failed to appear at the hearing.

The panel recessed the hearing pending submission of
evidentiary items which the parties agreed should be submitted,
filing of proposed findings of fact and conclusions of law,
review of the record, and preparation of a proposed decision.
The panel then conducted a site visit.

The Applicant submitted the requested evidentiary items
and proposed'findings of fact and conclusions of law on
June 21. No party objected to the Board's acceptance of these
items.

The panel sent a proposed decision to the parties on
September 14, 1989. The decision proposed to deny the
application primarily because the Applicant had not submitted
sufficient information for the Board to be able to make
affirmative findings. The parties were provided an opportunity
to file written objections to, and to present oral argument
concerning, the proposed decision before the full Board. On
October 2, the Applicant requested oral argument. On Novem-
ber 8, the Applicant submitted a response to the proposed
decision. The Board convened a public hearing in Montpel,ier on
November 16, with the Applicant participating.

On December 29, 1989, the Board issued a memorandum of
decision stating that it would reopen the hearing to take
further information from the Applicant. A hearing date was set
for March 7, 1990. This hearing date was' postponed subsequently
at the Applicant's request.
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On February 8, 1990, the Applicant filed a list of
witnesses and exhibits. On March 7, the Applicant filed
prefiled testimony. On March 28, witness Anderson filed
prefiled testimony. On May 31, the Applicant filed
supplemental prefiled testimony.

On June 13, 1990, the Board convened a hearing in
Montpelier, with the Applicant participating. After taking
testimony, the Board recessed the hearing pending filing of
proposed findings of fact and conclusions of law. On June 22,
the Applicant filed proposed findings and conclusions.

The Board deliberated on September 5, November 29, and
December 20, 1990, and on January 24, 1991. Following its
January 24 deliberation, the Board informed the parties that
the members serving on the case were deadlocked and that
additional members would be asked to review the record and vote
on the decision. On March 21, following review of the record
by additional members, the Board conducted a deliberative
session. On April 24, following review of the proposed
decision and the evidence and arguments presented in the case,
the Board declared the record complete and adjourned the
hearing. On April 26, ,1991, the Board issued Land Use Permit
#5W0921-2R-EB  and supporting findings of fact and conclusions
of law.

On May 7, 1991, the Applicant filed a motion to alter
pursuant to Board Rule 31(A). The Board deliberated on May 28
and decided to deny the motion in part and to grant the motion
in part, as is described in a memorandum of decision issued by
the Board on June 14, 1991. Pursuant to that decision, the
Board is issuing a revised permit and revised findings of fact
and conclusions of law. This matter is now ready for decision.
To the extent the Board agreed with and found necessary any
findings proposed by the parties, they have been incorporated
herein; otherwise, said requests to find are hereby denied.

II. ISSUES IN THE APPEAL

The following issues are before the Board:

Whether, pursuant to 10 V.S.A. s 6086(a)(2)
(Critiiion 2) the proposed project has sufficient water
available for'the foreseeable needs of the subdivision.

2. Whether, pUrSUant  to 10 V.S.A. S 6086(a)(3)
(Criterion 3), the proposed project will cause an unreasonable
burden on an existing water supply, if one is to be so used.
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If
Whether, pursuant to 10 V.S.A. S 6086(a)(5)

/i (Critkon 5) the proposed project will cause unreasonable
i! congestion or'unsafe conditions with respect to the use of
/I highways.
jj
!i Whether, pursuant to 10 V.S.A. S 6086(a)(7)
jj (Critkion 7), the proposed project will place an unreasonable
..burden on the ability of local governments to provide municipal,,
;I or governmental services.

‘i: i

5. Whether, pursuant to 10 V.S.A. S 6086(a)(9)(A)
(Criterion 9(A)), the proposed project will significantiy
affect the existing and potential financial capacity of Barre
Town and the Central Vermont region to reasonably accommodate
both the total growth and rate of growth otherwise expected for
the town and region and the total growth and rate of growth
rYhich will result from the development if approved.

(Critkion?$~~T
pursuant to 10 V.S.A. 5 6086(a)(9)(B)
the proposed project will significantly

reduce the agricultural potential of the primary agricultural
soils; and if so, whether the proposed project meets the four
subcriteria of Criterion 9(B).

7. Whether the proposed project meets the requirements
>f 10 V.S.A. S 6086(a)(9)(G) (Criterion 9(G)) regarding
reliance on privately-owned utility services or facilities.

III. FINDINGS OF FACT

\.

1.

2.

Proiect Descriwtion

Raymond Duff proposes to create a 32-lot subdivision on a
26.5 acre tract of land located off Cobble Hill Road in
Barre Town, Vermont. One lot, approximately 12.1 acres in
size, is located on the eastern portion of the tract and
is planned to be an undeveloped parcel retained by the
Applicant under his name and used solely for agriculture.
Another lot, approximately .87 acre, is located on the
southern part of the tract and is to be used as part of a
stormwater discharge system and as the site of a water
pumping station. The remaining 30 lots are to be located
on 11.1 acres on the western part of the property; one
single-family residence will be built on each lot. The
proposed project is known as Cobble Hill Meadows.

The Applicant plans to construct an ,1,800 foot road for
the project, running north from Cobble Hill Road through~
the western part of the parcel on which the subdivisions
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i

East of the Cobble Hill Meadows parcel are open, fallow
lands owned by persons named Berg and Mulligan, which are
being marketed for sale. To the southeast of the Cobble
Hill Meadows parcel is a residential subdivision
consisting of approximately 12 to 15 houses. South of the
Cobble Hill Meadows parcel is the Tamarack Lane subdivi-
sion, also a medium density residential subdivision, which
consists of approximately 15 to 20 houses.

ii
I/

/,
IjC. Criteria 2 and 3 (Water SUPPLY)
I!

homes will be located. There will be three rights-of-way
leading from the road to adjacent parcels and to the
retained agricultural parcel. These rights-of-way will be
created to comply with Town zoning regulations, which
require that access from parcel to parcel be preserved so
that parcels do not become "land-locked."

In addition to~the water pumping station, a stormwater
retention pond will be located on the lot to be used for
the stormwater discharge system. All stormwater drainage
from the subdivision will pass through this pond.

The parcel on which the proposed project is to be located
consists of gently sloping open land. The grade of the
slope is approximately one percent on the southern end of
the property, rising to its steepest grade, 5.6 percent,
near the northern side.

Surroundinq Area

The proposed project is located off Cobble Hill Road on
the northern side, near Tamarack Lane, which intersects
with Cobble Hill Road on the south side. Cobble Hill Road
runs west to intersect with Hill Street, which in turn
intersects with Washington Street. Washington Street
leads into the downtown portion of the City of Barre.

West of the Cobble Hill Meadows parcel is an existing farm
owned by Usle and LaFlamme. Northwest of the Cobble Hill
Meadows parcel are lands owned by Victor Lavin, which are
open, fallow lands being marketed for sale. The Lavin
lands abut Sierra Lavin Road on their northern side.
North of the Cobble Hill Meadows parcel lie lands which
also abut Sierra Lavin Road and which contain single-family
residences.

j; 8. The Applicant plans to construct underground water lines
ji from the water pumping station to carry water to the

I subdivision homes.

Ii i
:I
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The Applicant estimates the demand for water service to
this subdivision at 13,500 gallons per day (gpd).

The City of Barre plans to supply water-to this subdivi-
sion, which would be connected to the City through the
Town of Barre Fire District #7 water system. The average
day demand of the subdivision .represents 0.5 percent of
the City of Barre's daily water usage of approximately 2.6
million gallons per day. Water will originate at the
City's reservoir in the Town of Orange at which 455
million gallons of water are impounded.

The Applicant has agreed to establish a $25,000 trust
account naming Fire District #7 as beneficiary until the
first 15 residential units are sold and occupied. Prior
to the sale and occupancy of the first 15 units, the
Applicant will bear the responsibility for maintaining the
water supply system. Afterwards, the water supply system
will be maintained and owned by the District.

The Vermont Department of Health issued an approval of the
subdivision's water system on January 10, 1989. This
approval includes Condition 1, which states: "System as
approved shall not be available for fire protection;
hydrant to be installed for flushing only." Accordingly,
any water supplied to the subdivision ~111 not be available
for fire protection, and the Town of Barre Fire Department
will have to carry water with it to the subdivision if
fires occur.

The Barre Town Volunteer Fire Department will provide fire
protection to the subdivision. The Department uses a
water tanker shuttle system to bring water to fires. The
system has the ability to deliver 11,500 gallons to the
scene of a fire at the time the Department first arrives.
The systems can deliver more water in subsequent trips as
needed. Water is available to the F.ire Department from
the City's reservoir in Orange.

Criterion 5 (Traffic)

Projections have been made for traffic generated by the
subdivision on a 1993 design day during morning and
evening peak hours. The subdivision will generate
approximately 27 and 35 vehicle trips during the morning
and evening peak hours respectively. Approximately 24 and
32 vehicles during the morning and evening peak hours
respectively will use Hill Street and pass through the
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L5.

16.

L7.

5.

.8.

.9.

10.

1.

intersection of Hill and Washington Streets. During the
whole of the 1993 design day, the subdivision will
generate 329 trips.

Level of service (LOS) estimates have been projected for
various roads near the subdivision assuming the vehicle
trips estimated in Finding 15, above. LOS A is the best
ranking and LOS F is the worst. These estimates are LOS A
for all approaches to the intersection of the project
access road and Cobble Hill Road, and for all approaches
to the Hill Street/Cobble Hill Road'intgrsection except
the Cobble Hill Road approach, which has been estimated at
level of service C. A is the highest possible level of
service designation, and C is a lower designation which is
the minimum acceptable.

A traffic signal has been installed at the intersection of
Hill and Washington Streets.

Sight distances for cars turning onto Cobble Hill Road
should be at least 600 feet, assuming a speed of 40 mph.
The sight distances at the intersection of the proposed
access road and Cobble Hill Road are 600 feet to the west
and 630 feet to the east.

Criteria 7 (Burden on Local Governments) and 9fG) (Private
Utilitv Services)

Services that this project will need to be supplied at
least in part by local governments include water, sewer,
road maintenance, police protection, and fire protection.

The following utility services at the subdivision will be
privately provided at least in part: sewer, water,
stormwater discharge system, and road. No evidence has
been offered to show that these private utility services
will conform to an applicable municipal capital program or
plan.

*Sewage treatment services will be supplied by the Town of
Barre, but sewer lines within the subdivision will be
constructed by the Applicant. On May 3, 1988, the Town of
Barre Selectboard voted to approve a sewer allocation for
the subdivision. No evidence has been offered to show
that a surety will be posted in the event the Town must
operate or maintain the sewer lines.

Water is to be supplied by the Fire District, but water
lines within the subdivision are to be built by the
Applicant.
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24.

25.

26.

The Applicant has offered to the Fire District to post a
surety of $25,000 in an interest-bearing account with at
least one fire district member as a co-trustee. Funds
from this account would be used to indemnify the Fire
District from'all costs related to the maintenance,
repair, and operation of the subdivision's water supply
system during the period prior to construction and
occupancy of 50 percent of the subdivision's units. Once
the Fire District takes over the system and certain
certifications are made, any remaining funds would be paid
to the Applicant or his heirs or assigns.

On May 3, 1988, the Town of Barre agreed to own and
operate the Applicant's stormwater retention pond with
certain conditions. One of these conditions is that the
Applicant post a sufficient surety in the event that
default or abandonment on the part of the Applicant
results in the Town's having to complete, maintain, or
reconstruct the system. On May 5, 1988, the Town of Barre
Planning Commission voted to approve the subdivision
provided that a $15,000 bond is posted.

The burden of Cobble Hill Meadows on Town services will be
incremental and readily absorbed into annual operating
budgets.

The roadway extension proposed as part of this project
increases the Town's total highway mileage by about 0.5
percent, and adds approximately one percent to the paved~
system. The Town of Barre has been experiencing growth in
roadway miles in the range of .75 to 2.5 miles per year
for the past several years. Town resources are already
available to address the growth resulting from this
project.

The eventual build-out of 30 homes increases the residen-
tial property base of the Town by 1.3 percent. The
majority of calls for police services arise from motor
vehicles and commercial activity.

F. Criterion 9(A) (Imaact of Growth)

27. The Town of Barre does not have a duly adopted capital
improvement program.

28. The Town of Barre's population grew approximately 3.4
percent from 1980 to 1986, or approximately 250 persons.
It is predicted that the Town population will grow 8.7
percent to 11.9 percent from 1989 to 1994, or 640 to 849
persons.
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j/ 29.
I

ij

j; 30.

j!
Ii
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:; 31.
:i
;I

/

,; G.

32.

34.

35.

36.

It is estimated that this project will contribute less
than one percent of the projected change in population.

Assuming a fair market value of $120,000 per lot
(including house), property taxes on the subdivision would
be approximately $75,000 per year and sewer charges would
be approximately $4,650 per year. These taxes and charges
would be paid to the Town.

Property taxes currently provide 61 percent of the Town's
cost of providing services. Property taxes finance all
services except water and sewer services. Sewer services
are wholly financed by sewer charges.

Criterion 9(B) (Primary Asricultural Soils)_

Eighteen acres of the soils on the parcel are Dummerston
soils, a soil type which is considered by the U.S. Soil
Conservation Service to be primary agricultural soil. The
remaining eight acres are Brayton soils, which are not
considered to be good soils for growing crops. The
Brayton soils exist in a line running north and south
through that portion of the site which will contain the
house lots. Six acres of the Dummerston soils occur on
the portion of the parcel to be used, for homes; the
remainder is on the portion to be retained by the Applicant
for agricultural use.

The Brayton soils are not well drained. There are
limitations.to  cultivation on the six acres of Dummerston
soils which will be built upon, including significant wet
areas.

The parcel has been used to grow hay in the past. The
Usle and LaFlamme farm operation grew hay on seven acres
of the parcel for an unidentified period of time, but does
not do so now.

The Applicant intends to maintain the approximately
12iacre eastern part of the parcel under his control and
to use it solely for agricultural purposes. The Applicant
intends to provide notice of this use in restrictive
covenants concerning the proposed subdivision lots. The
covenants will be recorded. The Applicant wants to devote
this parcel for agricultural use for the life of the
permit.

The 12-acre retained parcel is reaso'nably well drained,
has the potential for growing food and forage crops, and
can be used for mechanized agriculture.
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:j IV. CONCLUSIONS OF LAW
:

Act 250 requires that, before issuing a land use permit,
the Board find that a proposed project meets the ten criteria
set out at 10 V.S.A. § 6086(a). Several of these criteria are
at issue here: 2 and 3 (water supply),, 5 (traffic), 7 (burden
on municipal services), 9(A) (impact of growth), 9(B) (primary
agricultural soils), and 9(G) (private utility services).

In Board proceedings, the burden of proof shifts according
to the criterion at issue. With respect to Criteria 5 and 7,
the burden of proof is on the opponent. 10 V.S.A. § 6088(b).
With respect to Criterion 9(A), the burden of proof is also on
the opponent in localities which do not have a duly adopted
capital improvement program. 10 V.S.A. 5 6086(a)(9)(A).
Concerning Criteria 5, 7, and 9(A), the Applicant must in any
case provide sufficient evidence to enable the Board to reach a
positive finding for each criterion. Re: Pratt's Prooane,
#3R0486-EB,  Memorandum of Decision at 5 (January 27, 1987).
The burden of proof regarding the remaining criteria under
appeal is on the Applicant. 10 V.S.A. § 6088(a).

A. Criteria 2 and 3 (Water Suoolv)

Criterion 2 requires that the Board find that a proposed
project has sufficient water available for the reasonably
foreseeable needs of the project. Criterion 3 requires that
the Board find that the proposed project will not cause an
unreasonable burden on an existing water supply, if one is to
be used. 10 V.S.A. § 6086(a)(2), (3).

The Board concludes that Criteria 2 and 3 are met. With
respect to Criterion 2, the Applicant has introduced an
approval of the subdivision's water system issued by the
Department of Health. This approval creates a rebuttable
presumption pursuant to Rule 19(E)(3)(g) that a sufficient
supply of potable water is available.. This presumption has not
been rebutted. Further, while the Health Department approval
specifically does not address availability of water for fire
protection, the evidence demonstrates that the Barre Fire
Department has sufficient water available and the capacity to
carry that water to the subdivision in the event of fire.

With respect to Criterion 3, the subdivision's water will
come from the City's existing water supply. The subdivision
will use only approximately 0.5 percent of the City's average
daily demand, and the subdivision's average daily demand of
13,500 gpd is far less than the 455 million gallons impounded
at the City's reservoir.
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C. Criterion 7 (Burden on Local Governments)

Criterion 7 requires that the Board find that a proposed
project will not place an unreasonable burden on the ability of
the local governments to provide municipal or governmental
services. 10 V.S.A. § 6086(a)(7).

Based on Findings 18 through 26, above, the Board
concludes that the proposed project complies with Criterion 7,

,I
except with respect to the subdivision's sewer lines. This
conclusion is predicated on the various sureties to be posted
with regard to the project's water supply, and stormwater
retention system. These sureties will be made conditions of
the permit.

ji

jj B. Criterion 5 (Traffic)_
/
i/ Criterion 5 requires that the Board find that a proposed
ijproject will not result in unsafe traffic conditions or
:,unreasonable  congestion. 10 V.S.A. S 6086(a)(5).
:I
j! The Applicant has supplied enough facts for the Board to
'jmake a positive finding pursuant to Criterion 5. The Board
'iconcludes that Criterion 5 is met with respect to the entrance
into the subdivision, the subdivision access road, Cobble Hill
Road, and Tamarack Lane. As shown in Findings 15 and 17,
above, sight distances appear adequate for the subdivision
entry, and level of service estimates appear adequate for the
roads delineated immediately above. Further, the Board
concludes that Criterion 5 is met with respect to subdivision
traffic which will pass through the intersection of Hill and
Washington Streets because a traffic signal has been installed
at that intersection.

With respect to the sewer lines, the Board concludes inii

:! Section IV.F., below, that Criterion 9(G) requires the
!jApplicant to post a surety for the lines, and that the Board
jjwill condition the permit to require such posting subject to
ij Town and District Commission approval. On this basis, the
j/P Pro osed project complies with Criterion 7.

IiD. Criterion 9(A) (Imwact of Growth)

;I Criterion 9(A) requires that the Board consider the growth
)iin population experienced by the town and region in question
I/ and whether the proposed project will significantly affect
I! their existing and potential financial capacity to reasonably
; ;"accommodate both the total growth and the rate of growth
.! otherwise expected for the town and region and the total growth
iiand rate of growth which would result from the development if
:I approved. 10 V.S.A. 5 6086(a)(9)(A).
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I/ It is estimated that the subdivision will contribute less
jithan one percent of the projected change in Town population
!j over the next five years. Further, the various governmental
i'entities which will provide services to this project have the
! capacity to do so and still provide services to others, or will
jibe indemnified through financial guarantees by the Applicant,
//or both. Accordingly, the Board concludes that this
;I subdivision will not significantly affect the existing and
j! potential financial capacity of the Town of Barre or the
1; Central Vermont region to accommodate growth.
i'
I: E. Criterion 9fB) (Primarv Asricultural Soils)

The Board may not issue a permit if it finds that a
ii proposed project does not meet Criterion 9(B) regarding primary
:; agricultural soils. 10 V.S.A. § 6086(a)(9)~(B).  The definition
(j of primary agricultural soils is contained ih 10 V.S.A.
:: 5 6001(15):
;/
!i
) 1

'*Primary agricultural soils" means soils which have a
potential for growing food and forage crops, are
sufficiently well drained to allow sowing and harvesting

I .:
ii with mechanized equipment, are well supplied with plant
!i
ii

nutrients or highly responsive to the use of fertilizer,
and have few limitations for cultivation or limitations

ii
jj

which may be easily overcome. In order to qualify as
primary agricultural soils, the average slope of the land

.! containing such soils does not exceed 15 percent, and such

i/
land is of a size capable of supporting or contributing to

; ; an economic agricultural operation. If a tract of land
includes other than primary agricultural soils, only the

:j

i/

primary agricultural soils shall be affected by criteria
relating specifically to such soils.

;I The Board concludes that the project parcel contains 12
I; acres of primary agricultural soils. These soils are located
!/on the 12-acre portion to be retained~ for agricultural use.
1

I/

They are Dummerston soils which are considered primary
agricultural soils by the U.S. Soil Conservation Service and

!,are suitable for growing crops. The soils are reasonably well
;I drained and mechanized equipment can be used on them. The
l/12-acre area is of a size capable of contributing to an

/I
economic agricultural operation.

J--

// The remaining 14 acres at the site are not primary
ij agricultural soils. They contain eight acres of Brayton soils
;I which are not considered good farming soils.
,I

They also contain
I, six acres of Dummerston soils which at this site cannot be
/! considered  primary agricultural due to wet conditions and other
iI limitations.
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j/ Once the Board determines that a site contains
(I agricultural soils, the Applicant has the burden of

primary

)I demonstrating compliance with the rest of Criterion 9(B). The
:1 first issue to be addressed is the threshold determination of
#whether the subdivision will significantly reduce the
I! agricultural potential of the soils. The Board interprets the
:;word "potential@' to require a consideration of whether the
;: design and location of the subdivision on the property will

: preclude agricultural use of the primary agricultural soils and
:not whether agricultural use of those soils is likely in light

;; of current economics and surrounding land uses. Re: Homer and
::Marie Dubois, #4C0614-3-EB,  Findings of Fact, Conclusions of
‘: Law and Order at 7 (May 18, 1988); Re: Flanders Lumber Comuane,
;~ #4C0695-EB, Findings of Fact, Conclusions of Law and Order at 5
(April 18, 1988).

The Board concludes that the Cobble Hill Meadows subdivi-
jision will not significantly reduce the agricultural potential
[iof the primary agricultural soils. The only soils which it has
;j found to be primary agricultural, the 12-acre retained portion,
:Iwill not be built upon. Further, the acreage which will be
:ibuilt upon is not primary agricultural soils.
:.

The Board's conclusion is specifically predicated on the
ii retention of the 12-acre retained portion and .its continued use
ij for agriculture. However, if this portionis subsequently
:;devoted to or affected by uses which reduce its agricultural
/ipotential,  the Baard's conclusion will be rendered meaningless.
t To ensure that the retained portion remains in agricultural
!/use, the Board will condition the permit to require that the
,:retained portion be dedicated to such use in perpetuity.
i:Because no one can be forced to farm the 12-acre parcel, open
//space use shall also be permitted. The Applicant shall take
.j sufficient steps to ensure dedication to agricultural or open
;I space use, including amending his deed to contain a restrictive
:/covenant. Any deed regarding the 12-acre parcel from the
:!Applicant to another person shall restrict use of the parcel to
;!agriculture or open space in perpetuity. In the event there is
j/no one to farm the parcel, it shall be kept open, and be mowed! ?
:/at least once a year during the late summer or early fall. All
!?lot owners at the subdivision will be prohibited from engaging
,iin activities which will interfere with agricultural use of the
Zparcel. Further, all prospective purchasers or lessees of land
iisubject to the permit must receive copies, of the permit and
'!pertinent findings and conclusions, and all deeds to the lots
:~at the subdivision must reference this permit. The District
::Commission shall retain jurisdiction to ensure that these
i:conditions are fulfilled, and no further subdivision or
ildevelopment will take place on the entire 26.5-acre tract
,'without approval of the District Commission. On this basis,
;!the proposed project complies with Criterion 9(B).
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'F. Criterion 9(G) (Private Utilitv Services)

Criterion 9(G) requires that an applicant with a project
that depends on privately-owned utility services or facilities
demonstrate:

1. that the project conforms with a municipal capital
program or plan, or

2. that the project is conditioned to protect the
municipality in the event that it is required to
assume responsiblity for the services or facilities,
and that adequate surety has been provided to the
municipality against such event.

No evidence has been offered to show that the project
conforms with a town capital program or plan. Accordingly, the
Board considers whether the project is conditioned to protect
the municipality as described above. Based on Findings 18
through 26, above, the Board concludes that the application
complies with Criterion 9(G),
subdivision's sewer lines.

except with respect to the
Similar to the Board's conclusion

under Criterion 7, the determination of compliance with
Criterion 9(G) is premised on the posting of sureties relating
to the subdivision's water and stormwater retention systems.
These sureties will be made conditions of the permit.

The Board further concludes that Criterion 9(G) requires
that the Applicant post surety to protect the Town of Barre in
the event that it assumes responsibility for the sewer lines.
The Board will therefore
prior to commencement of
a surety subject to Town
this basis, the proposed

condition the permit to require that,
construction, the Applicant post such
and District Commission approval. On
project complies with Criterion 9(G).

V. PERMIT CONDITIONS

The Board's positive findings and conclusions result in
the issuance of a permit. The Board has noted several permit
conditions above which shall be issued. The Board also must
incorporate those conditions appropriate to the findings of the
District Commission which were not appealed.- Those conditions
are numbers 5, 6, 7, 8, 12, 13, 14, 15, 16, and 17 in then
permit issued herewith. Further, to ensure compliance with the
findings and conclusions of the Board and the District
Commission, and the enforceability of the permit, the Board
finds it necessary to include Conditions 1, 2, 3, 4, and 27 of
that permit.
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Finally, Board Rule 32(B) requires that the Board set'
construction completion and expiration dates. Based on its own
findings and those of the District Commission, and the nature
of the project, the Board concludes that construction should be
completed by November 15, 1994, and that the permit should
expire 50 years after issuance unless abandoned pursuant to
Rule 38(B).

VI. CONCLUSION

This application has a lengthy history. Appealing from a
denial by the District #5 Commission, the Applicant presented
evidence to a hearing panel in June 1989, which subsequently
proposed to deny the permit. Following protest by the
Applicant, the full Board reopened the hearing to give the
Applicant an opportunity to present additional information.
After another hearing and several deliberations, the Board
determined that sufficient information has been supplied and
that the application meets the criteria on appeal.

This determination has been reached with extreme
difficulty. The Board was presented with a confusing and
unclear case, requiring unusually extensive work by Board
members and staff. During deliberations, Board members sitting
on the case became deadlocked, in part due to the lack of
clarity of the evidence. The deadlock required additional
members to review the record and participate. Much of this
could have been avoided by a clear, complete initial
presentation of the facts by the Applicant.
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j/
ili/VII. ORDER
I !
/i Land Use Permit #5W0921-EB (Revised) and supporting
/I findings of fact and conclusions of law are hereby issued.
'1 Said permit and supporting findings and conclusions supersede
1;!/those issued on April 26, 1991. Jurisdiction over this matter
;~is returned to the District #5 Environmental Commission.

Dated at Montpelier, Vermont this 14th day of June, 1991.
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Stephen Reynes(, Acting Chair
Ferdinand Bongartz
Elizabeth Courtney
Rebecca J. Day
Arthur Gibb .
Samuel Lloyd
Charles F. Storrow

Dissenting on Criterion 9(B), but
otherwise concurring:

Steve E. Wright


