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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Raymond Duff,
Land Use Permit Application.~#5W0921-2R-EB

MEMORANDUM OF DECISION AND ORDER

This decision pertains to a motion to alter filed by
the Applicant on May 7, 1991 requesting revisions to
Conditions 8 and 10 of Land Use Permit #5W0921-2R-EB issued
by the Board on April 26. This permit authorizes the
Applicant to create a 32-lot subdivision in the Town of
Barre, Vermont.

,

The Board deliberated on May 28 and, as is explained
below, denies the Applicant's request to alter Condition 8,
arants the Avvlicant's reauest to alter Condition 10 to
defer to the-project's stormwater retention system rather
than its sewer system, and determines that it must also
revise Condition 11 to require a surety for the sewer system in
order to issue a permit pursuant to 10 V.S.A. § 6086(a)(9)(G)
(private utility services). The Board further is issuing
revised findings of fact and conclusions of law to reflect
these changes.

I. Discussion

The Applicant's motion, filed within 30 days of final
decision pursuant to Board Rule 31(A), protests two
conditions of the permit. The Board examines each in turn.

Condition 8 prohibits the Applicant from selling Lots
#16 through 30 until he has provided proof that the Town of
Barre has authorized sewer hook-ups for these lots. It is
based on the District #5 Environmental Commission's findings
pursuant to 10 V.S.A. 5 6086(a)(l)(B) (waste disposal),
which state:

The applicant has agreed to a permit condition
prohibiting the sale of lots #16-30 until the District
Commission has been provided proof that the Town has
authorized these hook-ups.

The Applicant did not appeal Criterion l(B) or this
condition. The Applicant is therefore legally precluded
from raising this issue before the Board. 10 V.S.A.
5 6089. Accordingly, the request is denied.

Condition 10 requires that the Applicant post a $15,000
surety with respect to the subdivision's sewer system. The
Applicant argues that the $15,000 surety was to be posted
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with respect to the subdivision's stormwater retention
system, and not the sewer system. The condition was issued
pursuant to 10 V.S.A. §§ 6086(a)(7) (local governmental
services) and (9)(G) (private utility services).

The Board determines to reconsider Condition 10 to see
whether that condition should refer to the sewer system or
the retention system. At the Outset, the Board notes that
Condition 11 requires the Applicant to post a surety of
unspecified amount with respect to the retention system
subject to Town and District Commission approval. Thus, if
Condition 10 is revised to refer to the retention system,
Condition 11 will~have to be changed or deleted.

The Board's examination on reconsideration reveals that
the record concerning the $15,000 surety is unclear. Two
pieces of evidence submitted to the original hearing panel
at its hearing on June 15, 1989 address the surety and the
stormwater and sewer systems. Exhibit #lO is the minutes of
a meeting of the.Town Planning Commission of May 5, 1988.
It discu.sses both stormwater and sewage issues. It states
that a motion was made to approve the subdivision, provided
that a $15,000 bond is posted. It does not say whether the
bond will be posted for the stormwater system or the sewer
system.

Exhibit #ll is a memorandum dated May 5, 1988 to the
Town Planning Commission from the Town Manager. It states
that the Board of Selectmen are willing to obligate the Town
to owns and operate the stormwater retention pond on

*condition that the Applicant post a bond with respect to the
retention system. NO amount is specified.

The prefiled testimony submitted to'the panel does not
address these issues. The Applicant's proposed findings and
conclusions filed with the hearing panel on June 21, 1989,
do not address these issues when discussing the application's
compliance with Criterion 7. The Applicant argues that the
application meets Criterion 9(G) because adequate sureties
have been posted, but does not address 'the amount or
existence of sureties for the stormwater or sewer systems.

In its. proposed decision dated September 14, 1989, the
panel issued Finding 41, which states that the Town of Barre
approval "calls for posting of a surety of $15,000 in the
event the Town must maintain the sewer lines within the
subdivision." This finding specifically links the $15,000
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with the sewer lines. Finding 44 of the panel decision
states that the Town has agreed to own and operate the
stormwater system on condition that "sufficient surety" is
posted. The conclusions of law section of the panel
decision again links the $15,000 with the sewer lines and
not with the retention system.

The Applicant filed exceptions tom the proposed decision
on November 8, 1989. These exceptions address Criterion
9(G) and Finding 41, but neither dispute the linkage of the
$15,000 with the sewer system nor address Finding 44.

The Board decided to re-open the hearing following the
Applicant's exceptions to the panel's proposed decision. In
prefiled testimony submitted for that~ second hearing on June
13, 1990, the Applicant's personal prefiled testimony
(Exhibit #43) states that the $15,000 bond was to be for the
retention system. This is the only time such a linkage is
made in the record. There is no corroborating or
conflicting evidence from the Town Manager, who also
submitted prefiled testimony (Exhibit #42). The Applicant's
proposed findings following the second hearing (filed June
22, 1990) do not address the issue.

On reconsideration, the Board decides to grant the
Applicant's motion in part and to revise Condition 10 to
refer to the retention system. The Planning Commission's
approval (Exhibit #lo) is ambiguous on this point, and it
could refer to either that system or the sewer system. The
Applicant's own testimony does, however, expressly link the
$15,000 to the retention system. Moreover,-the Town
Manager's memorandum summarizing the Selectboard's action
(Exhibit 811) indicates that the Selectboard was concerned
about a surety for that system.

Having determined that Condition 10 should be revised
to link the $15,000 surety to the stormwater system, the
Board must then decide whether to revise or delete Condition
11, which requires posting a surety of unspecified amount
for that system subject to Town and District Commission
approval.

Clearly, two sureties do not need to be posted for the
stormwater system. However, the Board's revision to
Condition 10 means that no surety is being posted for the
sewer system. As shown in Finding 20 of the Board's
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decision dated April 26, 1991, sewer lines at the
subdivision will be constructed by the Applicant, and thus
the sewer lines will constitute a privately-owned utility
facility.

Criterion 9(G) requires that the Applicant demonstrate
that any private utility services or facilities conform with
a capital program or plan of the involved municipality, OR
that adequate surety has been posted in the event that the
municipality is required to assume the responsibility for
the services or facilities.

The sewer lines are private utility facilities which
will be installed by the Applicant. There is no evidence
that the sewer lines conform with any Town capital program
or plan. Thus, the Applicant must post adequate surety.

The Board therefore will change Condition 11 to refer
to the sewer system rather than to the stormwater retention
system. The Board thus will be requiring a surety to be
posted subject to the approval of the Town and the District
Commission.

In view of the Board's decision, it will issue a
revised oermit with chanaes to Conditions 10 and 11. The

1. The Applicant's motion to alter is denied with
respect to Condition 8 of the permit.

2. The Applicant's motion to alter is granted with
respect to revising Condition 10 of the permit to refer to
the-subdivision's stormwater
its sewer system.

3. Condition 11 shall
subdivison's  sewer system.

retention system rather than

be revised to refer to the

4. The Board shall issue a revised permit, and
revised findings of fact and conclusions of law, in
accordance with this decision. Said permit, findings, and
conclusions shall supersede those issued with regard to this
project on April 26, 1991.
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Dated at Montpelier, Vermont this 14th
1991.

ENVIRONMENTAL

day of June,

BOARD

Stephdn Reyned, Acting Chair
Ferdinand Bongartz
Elizabeth Courtney
Rebecca J. Day
Arthur Gibb
Samuel Lloyd
Charles F. Storrow
Steve E. Wright*

*As indicated in the Board's April 26, 1991 decision,
Member Wright dissents with respect to Criterion 9(B)
(primary agricultural soils) but concurs in all other
respects.

A:duff.mem (Adw410)
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