
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151 ENVIRONMENTAL BOARP."

Re: Cabot Creamery Cooperative, Inc.
Land Use Permit #5W0870-13-EB

MEMORANDUM OF DECISION

This decision pertains to a motion filed by Richard Scheiber (the
Appellant) to reconsider, re-open, and hold hearings, and to a motion to alter

1, filed by the Permittee. The motions concern an application for approval of a
: program for land application of washwater from a dairy product manufacturing
j 1 facility located in the Town of Cabot. As is explained below, the Environmental
:’ Board denies the Appellant’s motion and grants the Permittee’s motion.

I/ BACKGROUND
1
i

:
On August 20, 1993, the Board issued Land Use Permit Amendment

#5W0870-13-EB, and supporting findings of fact and conclusions of law,
approving with conditions the Permittee’s proposed land application program.
That decision is incorporated by reference.

On September 15, 1993, the Appellant filed a motion to reconsider, re-
open, and hold hearings. The Appellant contends that new evidence exists that
contradicts evidence already in the record. The new evidence relates to possible
treatment of the Permittee’s washwater at an alleged wastewater treatment plant
in the Town of Marshfield.

On September 20, 1993, the Permittee filed a motion to alter. The
Permittee seeks an amendment to Condition #16 of the permit issued by the
District Commission as modified by the Board on August 20. The relevant
portion of that condition currently reads:

Twice a year, the Permittee shall send a written report to the Town
of Walden Board of Selectmen itemizing how many loaded and
unloaded trips are made by its spray trucks on roads within the
Town of Walden.

The Permittee requests that this sentence be revised to read as follows (new
language is underlined):

Twice a year, the Permittee shall send a written report to the Town
of Walden Board of Selectmen itemizing how many loaded and
unloaded trips are made by its spray trucks on SA #l and SA #3
within the Town of Walden.
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On October 1, 1993, the Permittee filed a response to the Appellant’s
motion. The Permittee’s response states that it was served on the Appellant. On
October 5, the Appellant filed a reply. In the reply, the Appellant asked, among
other things, that the Board not consider the Permittee’s October 1 response
because it was not served on various other parties.’ On October 6, the Permittee
filed a copy of a letter it had received from the Town of Walden stating that the
Town agrees to the amendment to Condition 16 requested by the Permittee. The

‘, Board deliberated on October 6.

DECISION

Both the Appellant’s and the Permittee’s motions are post-decision motions
: filed within 30 days of the decision. The authority for such motions is Board Rule
I’ 31(A), which provides that motions to alter may be filed within 30 days of

decision, and the Board therefore treats both motions under that rule.

The Board grants the Permittee’s motion and will issue an altered permit
containing the requested change.

The Board denies the Appellant’s motion. The Board believes that its
August 20, 1993 decision is sound.

The Board notes that, in the Appellant’s memorandum filed October 5, the
Appellant questions the Board’s decision with respect to the additional burden of
proof that the Board required of the Perrnittee in this matter. & Re: Cabot
Creamerv Cooperative. Inc., #5W0870-13-EB, Memorandum of Decision at 11, 13
(Dec. 23, 1992, as altered by supplemental memorandum of decision issued Jan.
20, 1993). This additional burden arose out of the Board’s consideration of the
applicability of the doctrine of collateral estoppel to this matter. In relevant part,
the Board stated that the Permittee might overcome that doctrine, which bars re-
litigating issues already litigated, by proving that changes in regulatory
circumstances have occurred that preclude the need for construction of a waste

‘The Appellant does not deny that he was served with t1ze Applicant’s response.
The Appellant does not have standing to protest the Applicant S alleged failure to
serve other parties and therefore his request to disregard the October 1 submksion  is
denied. The Board notes that the Applicant subsequently served the only one of those
other parties who has actively participated in this matter, and that a prior Board order
states that service of the remaining parties is not required.

-.
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treatment facility. (The District #5 Commission had required such construction
by the Permittee as part of a permit issued in 1986.)

In the August 20 decision, the Board concluded that a change in regulatory
circumstances did occur that precluded the need for a waste treatment plant,
based on Finding 10, which reads as follows:

At the time that the District Commission’s decisions were issued,
the State of Vermont Agency of Natural Resources (ANR) believed
that the Applicant would have to treat its waste through use of a
wastewater treatment plant in order to meet state regulations.
Subsequently, ANR concluded that a properly administered land
application program was a preferable alternative to use of a waste
treatment plant and would comply with those regulations.

In his October 5 memorandum, the Appellant appears to argue that there
was no change in written ANR regulations and therefore no change in regulatory
circumstances. However, the Board does not believe that the phrase “regulatory
circumstances” only connotes a change in regulations. The Board believes that
the phrase also encompasses a change in the approach of ANR officials with
respect to how a project might meet those regulations.

The Board further believes that Finding 10 is supported by the record.
Specifically, Exhibit A41, an order issued in 1985 by ANR requiring action by the
Permittee to abate water pollution problems caused by disposal of the Permittee’s
wastes, required that the Permittee submit a schedule for “construction of an
approved waste disposal facility” to handle the Permittee’s washwater. Moreover,
in Exhibit Sl, the testimony of ANR official P. Howard Flanders, Mr. Flanders
describes the 1985 order as requiring the Permittee to engage in “sound land

I disposal practices while developing, evaluating, and designing an approvable land
disposal system.” Thus, the Board believes that, in 1985, ANR’s approach was,

with respect to the Permittee, to favor construction of a waste treatment plant and
to disfavor land application of dairy wastes.

That approach changed. As shown by Exhibits Sl (Mr. Flanders’ prefiled
testimony), S3 (a memorandum authored by Mr. Flanders), and Mr. Flanders’ oral
testimony under examination at hearing, ANR issued guidelines in 1990 for the
land application of dairy wastes. ANR also concluded that, in the Permittee’s
case, land application of washwater would result in less pollution to surface waters
than a direct discharge from a treatment plant. ANR thus approved the
Permittee’s land application program. Further, the Board declines to adopt a



Cabot Creamery Cooperative, Inc.
Memorandum of Decision
Land Use Permit #~WO870 13 EB_ _

Page 4

I

construction of the phrase “regulatory circumstances” that might force the
Permittee to discharge its washwater in a manner that presents increased risk to
surface water quality.

ORDER

1.
denied.

The Appellant’s motion to reconsider, re-open, and hold hearings is

2. The Permittee’s motion to alter is granted. Land Use Permit
Amendment #5W0870-13-EB (Altered) is hereby issued. Jurisdiction is returned
to the District #5 Commission.

-* *
Dated at Montpelier, Vermont thisaday  of October, 1993.
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