
VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: R.E. Tucker, Inc. Findings of Fact, Conclusions
Bull Run Road of Law and Order
Northfield, VT 05663 Application #5W0829-EB

This decision pertains to an appeal filed with the
Environmental Board ("the Board") on November 27, 1985, by
R.E. Tucker, Inc. from certain terms and conditions of Land
Use (Act 250) Permit #SW0829 ("the Permit") issued by the
District #5 Environmental Commission ("the Commission") on
November 6, 1985.

A public hearing was convened in this matter on Decem-
ber 18, 1985, in Cambridge, Vermont to hear oral argument on
certain preliminary procedural issues (discussed below). On
January 16, 1986, the Board notified all parties of its
intent to conduct further proceedings on substantive issues
through a three member administrative hearing panel pursuant
to EBR 41 and 3 V.S.A. Section 811. No party having
objected to this procedure, a hearing was convened by the
panel on February 26, 1986, with the following participants
in attendance:

Applicant R.E. Tucker, Inc. by Peter Monte, Esq.
Agency of Environmental Conservation ("AEC") by Gordon

Gebauer, Esq.
David and Janice Guyette by John Kilmurry, Esq,
Jacqueline Miller
Kingman Penniman

The hearing was recessed on February 26, pending the
conduct of a site visit (which occurred on the 26th), the
filing of proposed findings of fact by the parties, the
issuance of a Proposed Decision, a review of the record and
deliberation by the full Board. Proposed findings were
filed by the Millers, Guyettes, AEC, and the Permittee on
March 11, March 13, March 14, and March 17, respectively. A
second conference between the hearing panel and the parties
was held on April 17, to discuss alternative methods for
reducing noise pollution from trucks on the new access road.
The parties submitted written comments on the alternatives
on April 29 and May 2. The panel issued its Proposed
Decision on May 7. The full Board heard oral argument from
the parties concerning the proposed decision on May 15. On
May 15, the Board determined the record complete and
adjourned the hearing. This matter is now ready for
decision. The following findings of fact and conclusions of
law are based upon the record developed at the hearing. T O
the extent that we agreed with and found necessary any
findings proposed by the parties, they are incorporated
herein; otherwise said requests to find are hereby denied.
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I. PROCEDURAL ISSUES

In its Notice of Appeal the Applicant raised the
question of whether or not the Commission complied with the
requirement of 10 V.S.A. Section 6086(b) that a decision be
issued within 20 days of hearing adjournment. We heard oral
argument concerning this issue on December 18, and issued a
Memorandum of Decision on January 16, denying the
Applicant’s request that a permit be issued without
condi t ions . We hereby incorporate the January 16 decision
by  re ference  as  i f  fu l ly  set  for th  here in .

The Permittee also requested that we issue a stay of
all  Permit conditions pending disposition of  its appeal.
However, by Order dated January 21, the Commission issued a
stay to remain effective until  the Board’s f inal action in
this  case .

The Applicant objected to Mr.’ Penniman’s participation
as an EBR 14(B) party under Criteria 1, 5 and 8. The panel
took testimony from Mr. Penniman on February 26, and heard
the  part ies ’ arguments concerning his status. The panel
admitted Mr. Penniman under Criteria 1 (air), 5 and 8
because Mr. Penniman resides on Chandler Road, north of the
p r o j e c t  s i t e , and is directly affected by any noise,  dust
and traffic  generated by hauling vehicles associated with
the Tucker pit.

I I . ISSUES *IN THE APPEAL

The Applicant operates a commercial gravel extraction
business on lands in Berlin, Vermont, which were in active
use for the same purpose prior to the effective date of Act
250. In RE: Ronald E. Tucker, Declaratory Ruling #165
issued February 27, 1985, we concluded that the installation
of an alternative access driveway, excavat ion  o f  set t l ing
lagoons, withdrawal of water from the Dog River, installa-
tion of a gravel wash plant, and ‘installation of a truck
scale and scale house constituted “substantial  changes” to
the pre-existing development requiring that Tucker secure an
Act 250 permit. The pending application (f i led with the
Commission on July 3, 1985) seeks approval of those changes
ident i f ied  in  D.R.  #165.

We stated in D.R. #165:

District Commission review should not extend
beyond an analysis of the changes identified
in this decision . . . . This conclusion is
consistent with the language of 10 V.S.A.
Section 6081 (b)  which confers jurisdiction
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only in respect to substantial changes to a
pre-existing development; it does not grant
jurisdiction over the entire pre-existing
development unless changes permeate the entire
project.

Therefore, our review on appeal is also limited to an
appraisal of new impacts introduced by project changes.

The Applicant objects to the Commission's inclusion of
certain conditions in the Permit:

Condition #4 - paving and maintenance of the access
drive.

Conditions #5 and #14 - installation of noise abatement
structures.

Condition #6 - substitution of an electric generator
for the diesel generator proposed by Tucker.

Condition #9 - maintenance of a minimum 21 cfs flow in
the Dog River and record keeping related to this
requirement.

Condition #ll - traffic control signs on the access
drive.

Condition #12 - maintenance of extraction logs.
Condition #16 - prior Commission review when new "major

pieces of excavation or processing equipment" are
added.

These conditions were based upon Commission review of
the project under 10 V.S.A. Section 6086(a)(l) - air pollu-
tion, (5) 1 traffic safety and congestion, and (8) - aes-
thetics.

III. FINDINGS OF FACT

1. The Applicant owns a 45 acre tract located on the
east side of Chandler Road in Berlin, Vermont which was used
prior to June 1, 1970, for commercial gravel extraction. As
previously.determined by the Board, the pit is a "pre-existing
development" which has operated at a maximum annual extraction
rate not in excess of approximately 20,000 cubic yards.

2. The Applicant seeks approval for the following
improvements: relocation of the access drive to Chandler
Road, installation of a gravel washing operation with
lagoons and water withdrawal from the Dog River, and instal-
lation of a truck scale and scale house. The Tucker site is
bounded on the west, in part, by lands owned by Miller and
Guyette, and by Chandler Road.

3. The now-abandoned previous access road scaled a
steep embankment and intersected Chandler Road in a manner
which made truck ingress and egress dangerous and difficult.
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The new access drive begins at a perpendicular intersection
with Chandler Road and travels in an easterly direction
within a 50’ wide right-of-way approximately 250’ through
the Guyette lands. This segment of the drive comes within
approximately 75’ of  the Miller residence (to the north) and
approximately 350’ of  the Guyette residence (to the south).

4. After leaving the right-of-way, the drive swings to
the south and, over a distance of 700’, gradually descends a
hill at the bottom of which lies the scale and scale house.
The drive then continues down a second hill and approximately
600’ to the wash plant. The drive has a gravel/dirt  surface
and, along the right-of-way segment,  is  l ined with small ,
unhealthy evergreens.

5. Operation of the gravel wash plant involves the
depositing of  material  into a crusher,  crushed stone is  then
delivered by conveyor belt to the top of the wash plant
where water is used to wash the material while it is sorted
into sand and three grades of stone. The crusher that
serves the wash plant is portable and is moved by Tucker to
various locations on the 45 acre tract. The crusher has
spent a significant amount of time in an extraction area
400’ southeast of the Guyette residence.

6. Professional acoustical  engineers measure noise in
terms of  decibels (‘IdBA”). Because the decibel  scale is
logarithmic in nature, each 10 dBA increase represents a
doubling of  noise perceived. The existing, background noi se
level in the vicinity of  the Tucker pit  is  in the 50 to 55
dBA range when equipment is not operating at the site. An
average person cannot distinguish noise changes which are
less than 5 dBA.

7. The Tucker wash plant generates 88 dBA at a dis-
tance of  10’. Noise from the plant drops to 64 dBA at the
scale hut. At a distance of 60’ from the Guyette residence,
the noise ‘level drops to 61 dBA and, while no readings were
taken at the residence itself ,  the noise level  at the house
is only slightly less than 60 dBA. Noise from the crusher
measures nearly 50 dBA at the Miller residence.

8. When the crusher and wash plant are operated
simultaneously, noise in excess of 90 dBA i s  generated . The
noise of the wash plant exceeds the noise of the diesel
generator which operates the wash plant; therefore, use of a
quieter electric  generator would not result  in a net reduc-
t ion  in  no ise  leve l .

9. Thirty second samples of truck noise taken at a
distance of  15’ from the drive as loaded dump trucks
progressed up the hill and past a microphone revealed an
average level of  78 dBA. Similar samples taken at a dis-
tance of 100’ from the top of the embankment behind the
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Guyette ,home revealed a 56 dBA average. Trucks passing the
access drive entrance while travelling on Chandler Road
generate noise at a level of 75 dBA when measured from a
distance of 250'.

10. Therefore, the steep embankment adjacent to the
west side of the access drive serves to obstruct noise
traveling toward the Guyette and Miller residences. However,
once trucks are at the same grade as the two homes, noise
readings in the 70 to 75 dBA range are produced when
measured at the residences.

11. Because existing noise in the neighborhood is in
the 50 to 55 dBA range, no mitigation effort (such as
installation of a fence or planting of vegetation) could be
guaranteed to reduce wash plant noise at the two residences
(i.e., a 5 dBA reduction could not be assured). However,
movement of the crusher closer to the residence will result
in increased noise levels experienced by the Millers and
Guyettes.

12. The Guyette residence lies approximately 75' from
Chandler Road but is 350' from the access drive. Approxi-
mately 90% of all trucks associated with the Tucker opera-
tion head north on Chandler Road (and do not pass in front
of the Guyette home), a pattern which has existed since the
Tuckers began their operation of the pit in 1972. There-
fore, the impact of truck noise on the Guyettes is reduced
in comparison to what would occur had Tucker retained the
old access road. The noise impact on Miller is, however,
increased by the use of the new access road: vehicles now
pass at a distance of 75' instead of 150'.

13. Installation of a fence along either side of the
right-of-way would have little impact on truck noise.
Unless the fence is at least 10' high, exhaust noise would
be projected over the top of the fence; even a 10' fence
would tend to conduct noise if made from a dense material
such as wood. The planting of a dense vegetative buffer
would help in reducing noise as would a properly sculptured
earthen berm.

14. ’A substantial amount of dust is generated by
trucks travelling up and down the access road. Exhibit #9.
Dust has limited the Millers' and the Guyettes' outdoor
enjoyment of their property and dust gathers inside the two
residences during the summer unless windows are left shut.
Small trees planted by the Applicant along the right-of-way
and along the Guyette and Miller easterly property lines
have had no impact on controlling dust.
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15. ‘The Millers are reluctant to allow the application
of calcium chloride to the drive as a dust control mechanism
because of concern about potential impacts on their well.
“Stay-matt,” a material  consisting of  crushed granite has
been applied to the drive in the past but has not controlled
the generation of dust. Pavement on the initial segment of
the access drive would virtually eliminate dust impacts on
Miller and Guyette.

16. The Miller children play in the yard adjacent to
the access driveway and trucks could pose a safety threat if
drivers are not attentive. Trucks seldom exceed 15 mph on
the access road and, while they do not come to a complete
stop at the Chandler Road intersection, sight distances are
adequate in both directions to allow safe entry onto the
Road using a “ r o l l i n g  s t o p . ”

17. Ronald Tucker, President of  the Applicant,  super-
vises the gravel pit operator (a 15 year employee of the
Appl icant )  and d irects  h is  dai ly  act iv i t ies .  Mr.  Tucker  is
aware of the days on which the wash plant is operated. Anne
Tucker, an off icer of  the Applicant,  does the bil l ing for
materials drawn from the pit. While records are organized
using tons as the unit of measurement (because billing is
based upon weight), Mrs. Tucker can ascertain, using the
Applicant ’s  record-keeping system, how many cubic yards are
removed from the pit on an annual basis.

18. An increase in the rate of  gravel extraction could
result in an increase in frequency of crusher and wash plant
operation and would result in a higher volume of trucks
using the access road and Chandler Road. The addition of
more mechanized equipment at the site could, depending on
the nature of the machinery, increase the amount of noise
generated by the operation.

IV. CONCLUSIONS OF LAW

Dust Impacts - Cri ter ia  l /a ir  and 8/aesthetics

We have found that because of the access drive reloca-
t i o n , noise and dust impacts on the Guyette residence have
been reduced: 90% of all trucks entering and leaving the
Tucker pit pass northerly and easterly of the Guyette
residence coming no closer than 20b’, whereas trucks using
the old access would pass within 75’ of the front of the
house. Further, trucks using the new access are below the
grade of the Guyette residence for a portion of the time
(reducing noise impacts somewhat) while Chandler Road
carried trucks at the same grade as the residence. However,
impacts on the Miller residence have increased: truck noise
is higher and more dust is generated because of the access
drive ’s  close proximity to the house.
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Dust significantly impairs the Millers ’  and Guyettes ’
enjoyment of their property. Outdoor activities are un-
pleasant during summer days when the access road is dry and
dust accumulates inside the homes. Stay-matt proposed by
the Applicant has not been effective in controll ing dust.
We will, there fore , require the Applicant to pave the
in i t i a l  400 ’ of the driveway.

Noise Impacts - Cri ter ia  l /a ir  and 8/aesthetics

We have found that noise generated by the wash plant
and crusher (when the crusher is located at the wash plant
site) is just under 60 dBA at the Guyette residence and just
under 50 dBA at the Miller residence. Because the existing
background noise in this neighborhood is in the 50 to 55 dBA
range, wash plant noise should not be readily discernible to
the average person. Therefore, we conclude that it is not
reasonable to require the Applicant to further mitigate
noise generated from the wash plant site.

However, when the crusher is moved to the area behind
the Guyette residence (600’ closer than the wash plant
site) , noise  esca lates  substant ia l ly . Because noise impacts
from the crusher have been accentuated by the addition of
the wash plant we are obligated to evaluate the aggregate
impact of all noise generated by the Tucker pit. From this
perspective we conclude that noise impact will not
c o n s t i t u t e “undue air pollution” if  the crusher is  not
operated at any location on the site which is north of the
640’  contour (generally the area north of the scale hut).
We reach the same conclusions concerning Criterion 8.
Applying the analysis developed in RE: Quechee Lakes
Corporat ion ,  #3W0411-EB and #3W0439-EB issued November 4,
1985, we conclude that additional noise results in an
“adverse” aesthetic impact: mechanical  noise at the levels :
generated by the project are not compatible with the
generally rural residential context within which the Tucker j
premises l ie . However, the project does not violate any
community aesthetic standard of which we are aware and does !I
not “ o f f e n d  o u r  s e n s i b i l i t i e s , ” causing the adverse impact !
to be “undue” under Quechee. But, should the crusher
operate near the Guyette or Miller residences, we would
conclude that the Applicant has failed to take generally
available steps which a reasonable person would take to
minimize noise impacts. We will, there fore , condition the
permit we now issue with a proscription against operation of
the crusher at any location north of the scale hut.

As we stated above, truck  no ise  impacts  on  the  Guyettes
have not increased as a result of driveway relocation but ’

they have increased because of the new drive’s close proxim-
ity to the Miller house. Noise at the Miller residence is



R.E.  Tucker ,  Inc .  - #5W0829-EB
Findings of  Fact, Conclusions of Law and Order
Page 8

in the 75 to 80 dBA range and the Miller backyard is no
longer protected from truck noise. Using the same analysis
applied with reference to crusher noise,  truck noise will
not constitute undue air pollution or result in an undue
adverse impact with respect to aesthetics i f  the Applicant
employs reasonable mitigation efforts.

We agree with the Applicant that the installation of
fencing along the access road will  not materially alter
truck noise impacts. Because truck exhaust pipes are
between 10’ and 12’ off the ground, tree planting would not
have any substantial impact on noise reduction until several
years ’ growth had occurred. However, in  i ts  de l iberat ions
following the February 26 hearing, the hearing panel
concluded that there may be several ways that the truck
noise on the residences could be mitigated. At its second
p r e h e a r i n g  ponference  with the parties on April 17, the
panel suggested four alternatives the parties might
cons ider :

Alternative #A - i n s t a l l a t i o n  o f  a  s i x - f o o t ,  ‘IL”
shaped, vegetated, earthern berm (using materials
available at the site)  along the easterly and
southerly side of the Miller property and along
the northerly and a portion of  the easterly side
of the Guyette property.

Alternative #B - same as Alternative #A, except that
the right of way would be moved 40-50 feet south
toward the Guyette residence.

Alternative #C - same as Alternative #A, except that in
addition to the berms, the access road would be
cut so that it drops below the existing grade as
it  moves easterly. The top of the berms would be
approximately six feet above the road level .

Alternative #D - same as Alternative #C, except that as
in Alternative #B, the right of way would be moved
40-50 feet south.

The panel concluded, based on the testimony, that the
only effective method of  reducing truck noise,  especially on
the Miller residence, was to block the direct l ine of  sight
between the noise source and the residences. This could be
accomplished either by building up an earthern berm, or
lowering the access road, or both. However, a l l  o f  these
alternatives suggested by the hearing panel would require
some intrusion into land beyond the existing 50 foot right
of way for the placement of the berms or creating of the
s lopes . Before the Applicants could undertake any of the
four proposed alternatives, it would have to receive the
legal consent and a permanent new easement from the Millers
and Guyettes.
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The hearing panel asked the parties to consult among
themselves and report back to the panel. In their response
filed on May 2, the Guyettes apparently found the relocation
of the right of way to be unacceptable, thereby eliminating
Alternative #B and #D. None of the parties liked the
suggestion of lowering the grade of the access road
beginning near the intersection with Chandler Road, as
suggested in Alternative #C. The Millers and Guyettes
suggested that the lowering of the access road begin at the
stone  p i l lars . In her letter submitted April 29, Mrs.
Miller indicated that Alternative A was unacceptable,  unless
the Applicant added 50 feet to the Millers’ backyard to
compensate for the Millers’ loss of side yard from the
berms.

The Board concludes that lowering the access road
beginning’at the pil lars would have l ittle impact on truck
noise levels because a direct l ine of  sight would sti l l
exist  from the noise source to the Millers ’  residence.
Simi lar ly , an earthern berm on the Tuckers’ land along the
rear l ines ,of the Millers ’  property would have l ittle or no
mit igat ing  fact . The Board is without the power to order
the Guyettes to relocate the right of way or to order the
Applicants to deed a 50 foot strip to the Millers.

The Board finds that the Applicants have done all it
can reasonably (and legally)  do to mitigate the noise
i m p a c t s  of* its project. Therefore, it  concludes that the
Applicant has met the third definition of “undue” under the
Q u e c h e e  analysis./l/

Dog River Minimum Flow - Criterion l(F)

The Commission’s findings with regard to maintenance of
minimum flows in the Dog River stand unchallenged by the
Applicant: no evidence was submitted with respect to the
impact of water withdrawal on maintenance of the Dog River
in  i ts  natural  condit ion . Rather, the Applicant challenged
Permit Condition #9 as burdensome. We believe that the

Applicant misconstrues the meaning of Condition #9. We
interpret the condition as prohibiting use of the Dog River
for gravel washing when the River’s flow is at or below 21
cfs and requiring the Applicant to submit a list of dates on
which the wash plant operated in order that the Commission
can assure compliance with the 21 cfs limit. The Applicant
is not required to read the USGS flow gauge on a daily basis
to ascertain compliance with Condition #9.

/l/ I f the Millers and Guyettes had agreed to some
expansion of the easement area to accommodate the berms and
the road cut, or to relocate the right of  way,  the Board’s
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Applicant ’s  President is  personally aware of  the days
on which the wash plant operates. We do not regard the
quick notation of operating days on a sheet of paper and
mailing the sheet to the Commission as a burdensome task.
We will  clarify Condition #9 consistent with our interpreta-
t i o n .

Traf f i c  Safety  - Cr i ter ion  5

Trucks using the access drive do not travel at any
significant speed and can safely enter onto Chandler Road
without coming to a complete stop. While we do not condone
the latter method of  operation,  installation of  a “Stop”
sign is not necessary to assure safe operation of Chandler
Road. A “Yield” sign provides adequate precaution. We will
also require the installation of  a “Children Playing”
warning sign in view of the access drive’s proximity to the
Miller premises. With the installation of  these signs,  the
project will not cause any unsafe conditions with regard to
highways.

Future Operational Changes

An increase in the rate of  extraction could result  in
an increase in the project ’s  impacts on values identif ied in
the ten Criteria of  Section 6086, including air pollution,
noise impacts, traff ic  safety,  and aesthetics,  among others.
Therefore, to assure the continued viability of  f indings
made by the’Commission  and the Board, it is reasonable to
require annual substantiation of  extraction volume. However,
in order to assure that the 20,000 yard historical  extraction
rate is  not exceeded, the Commission does not need detailed
extract ion  logs . As an alternative to Condition #12, we
will  impose the following condition:

On or before February 1 each year, the Applicant
shall  f i le with the Commission an affidavit,
signed by a duly authorized agent of R.E. Tucker,
Inc.  (or its  successor)  under penalty of  perjury
as provided by 13 V.S.A. Section 2904, stating that
the Permittee has not during the preceding calendar
year extracted more than 20,000 cubic yards of material
from the Chandler Road premises.

A fa i lure  to  f i le  such an af f idavit  or  the  f i l ing  o f  an
inaccurate aff idavit  would be grounds for permit revocation
under EBR 38, in addition to other available remedies.

F i n a l l y , the addition of major equipment at the site
could also result  in increased impacts under,  inter alia,
Criteria 1 and 8. Therefore, it  is  reasonable to require
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prior notice to the Commission before the addition of such
equipment in order to assure the validity of our findings
and conclusions. A permit amendment will not be required
unless new equipment causes a material or substantial change
and the in-kind replacement of existing equipment requires
no notice to the Commission.
accordingly.

We will clarify Condition #16

V. ISSUANCE OF LAND USE PERMIT

In accordance with the above findings of fact and
conclusions of law, we will issue Amended Land Use Permit
#5W0829-EB. The Board hereby incorporates by reference as
if fully set forth, and adopts as its own, those findings of
fact and conclusions of law reached by the Commission which
were not appealed and which are not affected by this deci-
sion. See 10 V.S.A. Section 6089(a). The permit now issued
approves the project subject to conditions imposed by the
Commission in Land Use Permit #5WO829 and conditions re-
flected in the Board's findings of fact and conclusions of
law set forth above.

Based upon the foregoing findings of fact and conclu-
sions of law, it is the conclusion of the Board that the
project described in Land Use Permit Application #5WO829, if
completed and maintained in accordance with all terms and
conditions of that Application, the exhibits presented to
the Board and the Commission by the Applicant, and the
conditions set forth in Land Use Permit #5W0829-EB, will not
cause or result in a detriment to the public health, safety
or general,welfare  under the Criteria set forth in 10 V.S.A.
Section 6086(a).



R.E. Tucker, Inc. - #5W0829-EB
Findings of Fact, Conclusions of Law and Order
Page 12

VI. ORDER

Amended Land Use Permit #5W0829-EB is hereby issued in
accordance with the findings of fact and conclusions of law
herein. Jurisdiction over this case is returned to the
District #5 Environmental Commission.

-.

Dated ?at Montpelier, Vermont this 2nd day of June,
1986.

VERMONT ENVIRONMENTAL BOARD

Lawrence H. Bruce, Jr.
Dwight E. Burnham, Sr.
Elizabeth Courtney
Jan S. Eastman
Samuel Lloyd
Donald B. Sargent


