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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns an application for an "as built" Act 250 permit
amendment for signs installed at the Town & Country Honda automobile dealership
located in the Town of Berlin, Vermont. 

This appeal includes the preliminary issue of whether, after weighing the
competing policy considerations of flexibility and finality articulated in In re Stowe Club
Highlands, 166 Vt. 33 (1996), the Vermont Environmental Board ("Board") will proceed to
consider the merits of the permit amendment application.  As explained in more detail
below, the Board concludes that the policies of finality in this matter outweigh those of
flexibility; accordingly, the Board will not consider the merits of the amendment
application.
     
I. PROCEDURAL BACKGROUND

On February 16, 1999, Town and Country Honda and Robert M. Aughey, Jr.
("Permittees") filed a land use permit amendment application with the District #5
Environmental Commission ("Commission") seeking post-construction authorization for
installation of an internally-illuminated building-mounted "Town and Country" dealer
name sign and an internally-illuminated freestanding "Honda" brand sign ("Project") at
their automobile dealership in the Town of Berlin, Vermont.

On August 30, 1999, the Commission issued Land Use Permit Amendment
#5W0773-2, together with Findings of Fact, Conclusions of Law, and Order.  These
documents authorized the requested amendment for installation of the building-mounted
"Town and Country" sign, but prohibited its illumination, and denied entirely Permittees’
request for the internally-illuminated freestanding "Honda" sign.

The Permittees filed a Motion to Alter with the Commission on September 29,
1999.  In a Memorandum of Decision issued December 14, 1999, the Commission
denied the Permittees’ Motion.
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On January 13, 2000, the Permittees filed an appeal with the Board seeking
approval for the Project pursuant to 10 V.S.A. §6086(a)(8) and (9)(K) ("Criteria 8 and
9(K)").

On February 18, 2000, Board Chair Marcy Harding conducted a prehearing
conference.  During the conference, the Permittees consented to the taking of official
notice of the earlier Commission and Board files concerning this matter, #5W0773,
#5W0773-1, #5W0773-1-EB and #5W0773-2.  

On February 22, 2000, a Prehearing Conference Report and Order ("PHCRO")
was issued.  The PHCRO indicated that a three-member administrative hearing panel of
the Board ("Panel") would hear the appeal.  There were no objections to the PHCRO.

On May 31, 2000, the Panel convened a hearing in Berlin, Vermont.  Robert M.
Aughey, Jr., represented by L. Brooke Dingledine, Esq., was the sole participant.

The Panel conducted a site visit, accepted documentary and oral evidence into
the record and heard opening and closing statements regarding the issues on appeal.
With the consent of the Permittees, the Panel took official notice of the Commission files
in Land Use Permits #5W0846 (Maplewood Mobil); #5W0846-2 and #5W0846-3
(Comfort Inn); #5W0846-5 (Shoney's Restaurant) and #5W1238 (Shaw's/Staples Plaza).
The Panel requested that the Permittees file additional documents, then recessed the
hearing.

On June 14, 2000, the Permittees submitted the requested documents, which
were labeled as Exhibits A5 through A16 and incorporated into the record.
 

The Panel deliberated on May 31, June 21, July 19, and October 11 and 18, 2000.

Proposed Findings of Fact and Conclusions of Law were sent to the parties on
October 18, 2000, and the parties were provided an opportunity to file written objections
and present oral argument before the full Board. 

On October 25, 2000, the Permittees filed a request for oral argument, and on
December 1, 2000, following a continuance sought by the Permittees, the Permittees
filed their objections to the Panel’s proposed decision.

On December 20, 2000, the Board took a site visit to the area of the Project,
convened oral argument, and heard testimony from the Permittees.  Only the Permittees
and their counsel appeared.
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The Board deliberated on December 20, 2000, and January 17 and 24, and
February 14, 2001.  Following a review of the Proposed Findings of Fact and
Conclusions of Law, related argument, further testimony and the record, the Board
declared the record complete and adjourned.  This matter is now ready for final decision.  

II. ISSUES

1. Whether, after weighing the competing policy considerations
of flexibility and finality set forth in the Stowe Club Highlands test, the
Board will consider amendment of Land Use Permits #5W0773 and
#5W0773-1-EB in regard to the proposed illumination of the permitted
building-mounted sign or the installation of the illuminated freestanding
sign;

2. If the answer to Issue 1 above is in the affirmative, whether,
pursuant to 10 V.S.A. §6086(a)(8), the proposed illumination of the
permitted building-mounted sign has and will create an undue adverse
effect on the scenic or natural beauty or the aesthetics of the area;

3. If the answer to Issue 1 above is in the affirmative, whether,
pursuant to 10 V.S.A. §6086(a)(8), the installation of the illuminated
freestanding sign has and will create an undue adverse effect on the scenic
or natural beauty or the aesthetics of the area;

4. If the answer to Issue 1 above is in the affirmative, whether
the proposed illumination of the permitted building-mounted sign has and
will conflict with the standards of 10 V.S.A. §6086(a)(9)(K); and 

5. If the answer to Issue 1 above is in the affirmative, whether,
pursuant to 10 V.S.A. §6086(a)(9)(K), the installation of the illuminated
freestanding sign has and will conflict with the standards of 10 V.S.A.
§6086(a)(9)(K).

III. FINDINGS OF FACT

To the extent that any requests for proposed findings of fact are included within,
they are granted; otherwise, they are denied.  See Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corp., 167 Vt. 228, 241-42 (1997); Petition
of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

1. The Permittees own a Honda car dealership known as “Town & Country
Honda” under a franchise agreement with American Honda Motor Company ("American
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Honda").  The dealership is on the southeast corner of the intersection of Paine Turnpike
and Vermont Route 62 ("Route 62") in the Town of Berlin, Vermont, on a parcel of land
under 10 acres purchased by Aughey and a former business partner approximately 16
years ago. 

2. At the time Aughey purchased the dealership property, the area
surrounding the Paine Turnpike/Route 62 intersection was primarily rural, zoned light
industrial, and consisted of forested areas, pastures and a few residences.  Although it
was then a quiet area, the Permittees sought to locate there because Route 62 was the
access road for all traffic entering and exiting Interstate 89 at Exit 7, and they believed
this gave the area the potential to one day become a busy commercial center.  The
Permittees’ dealership was the first large commercial development to locate at the
intersection.      

3. A permit for the construction of the dealership, Land Use Permit #5W0773,
was issued in 1984 (“Original Permit”). 

4. In support of the application for the Original Permit, the Permittees (or their
predecessors in interest) submitted three exhibits relative to signage.  Exhibit 7 depicted
a freestanding pylon sign 12 feet tall with five 3-foot by 3-foot internally-illuminated
modules spelling “HONDA” mounted on a 3-foot wide supporting steel structure.  A 2-foot
by 10-foot internally-illuminated box sign spelling “AUTOMOBILES” was mounted below
the modules.   Exhibit 8 depicted an internally- illuminated, 4-foot by 6-foot
building-mounted “Honda Service” sign to be located on the western facade of the
building facing Paine Turnpike and the dealership’s entrance.  Exhibit 23, a site plan,
specified the location of the freestanding sign on the site of what is now a planter box
centered near a paved car display area to the north of the dealership building, facing
Route 62.  The area of the proposed service entrance sign was approximately 24 square
feet.  The area of the proposed “HONDA”-brand sign, excluding the steel support
structure, was approximately 65 square feet.

5. Relying on the representations contained in the Permittees’ exhibits, the
Commission made a finding under Criterion 8 in the Findings of Fact and Conclusions of
Law that accompanied the Original Permit that the dealership signage would be “located
and constructed as outlined in [Permittee’s] Exhibits 7, 8 and 23.”  Re: Frank R. Allocca, 
#5W0773, Findings of Fact, Conclusions of Law, and Order at 4 (1984).

6. Condition 1 of the Original Permit provides:

     The project shall be completed as set forth in Findings of Fact and
Conclusions of Law 5W0773, in accordance with the plans and exhibits
stamped "Approved" and on file with the District Environmental
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Commission, and in accordance with the conditions of this permit.  No
changes shall be made in the project without the written approval of the
District Environmental Commission.

7. The freestanding sign installed after the Original Permit was issued was
mounted on a steel I-beam.

8. In 1988, the Permittees’ predecessors filed a permit amendment application
seeking to install an additional internally-illuminated building-mounted sign reading
"Town & Country" on the north facade of the dealership building.  This sign measured 41
feet by 2.5 feet (102.5 square feet). 

9. In Re: Town and Country Honda and Frank Allocca, #5W0773-1, Findings
of Fact, Conclusions of Law, and Order (Feb. 23, 1988) (“Dash 1 Commission Decision”),
the Commission approved the sign structure, but by permit condition prohibited its
illumination due to concerns about impacts on the scenic beauty and aesthetics of the
Paine Turnpike/Route 62 area. 

10. In the Dash 1 Commission Decision, under its discussion of the proposed
sign’s compliance with Criterion 8, the Commission stated:

The Commission finds that the proposed internally-illuminated sign would
result in a significant and undue adverse impact upon the scenic corridors
of both Route 62 and I-89 in accord with the Board’s aesthetic analysis as
set out in Quechee Lakes, #3W0411-A-EB (1985).  However, a similar sign
to that proposed, but without internal illumination would not result in an
undue aesthetic impact.

11. Condition 1 of Re: Town and Country Honda and Frank Allocca, Land Use
Permit #5W0773-1 (Feb. 23, 1988) (“Dash 1 Commission Permit”), states:

     Except as amended herein, the terms and conditions of Land Use
Permit 5W0773 remain in full force and effect.

12. Condition 2 of the Dash 1 Commission Permit states:

The Project shall be completed as set forth in Findings of Fact and
Conclusions of Law 5W0773-1, in accordance with the plans and exhibits
on file with the District Environmental Commission, and in accordance with
the conditions of this permit.  No changes shall be made in the project
without the written approval of the District Environmental Commission. 
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13. Condition 5 of the Dash 1 Commission Permit states:

     No internal or external illumination shall be installed for the project sign.

14. The Dash 1 Commission Permit was appealed to the Board, but the Board
affirmed in Re: Town and Country Honda and Frank Allocca, Findings of Fact,
Conclusions of Law, and Order #5W0773-1-EB (June 14, 1989) (“Dash 1 Board
Decision”). Land Use Permit Amendment #5W0773-1-EB ("Dash 1 Board Permit") issued
with the Dash 1 Board Decision required, among other things, that Permittees and their
successors and assigns in interest complete and maintain the project “only as approved
by the District #5 Environmental Commission in accordance with the terms and
conditions of Land Use Permit #5W0773-1… .” [1]

15. At paragraph 12 of the Dash 1 Board Decision, the Board stated: 

The Board finds that an overabundance of signs clutters the view of an
area and produces a chaotic effect associated with heavily developed
commercial areas.  Internally lit signs are particularly distracting, and are
not appropriate in a rural or semi-rural area.

16. On page 7 of the Dash 1 Board Decision, the Board concluded: 

A large internally-illuminated sign would significantly contribute to the visual
impression of a commercial strip, which the Board finds offends its
collective sensibilities.
     
     The Board finds, nevertheless, that the adverse effect can be mitigated
by the elimination of the illumination of the TOWN AND COUNTRY sign. 
Although a proliferation of signs of any type at a business premise may be
unsightly, the Board believes that the absence of illumination lessens the
undue adverse effect by eliminating the harshly commercial effect of an
illuminated sign.  The Board will therefore approve a sign with the letters
TOWN AND COUNTRY without illumination.

17. Sometime during the mid-to late 1980s, the Town of Berlin rezoned the
Paine Turnpike/Route 62 area from light industrial to highway commercial use. 
Commercial development in the Paine Turnpike/Route 62 area, including commercial
signage, increased steadily after that time, to the point that the intersection now has
some of the characteristics of a commercial strip.  In close proximity to the Permittees’
dealership there now exist a large supermarket (Shaw’s), an office supply store
(Staples), a gas station and convenience store (Maplewood Mobil), a major hotel
(Comfort Inn), a chain restaurant (Shoney’s) and various smaller commercial businesses,
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as well as the Berlin Elementary School and the Berlin fire station.  Each of these entities
has at least one, and in some cases several, signs.  Shaw's, Staples, Maplewood Mobil,
the Comfort Inn, and Shoney’s are subject to Act 250 jurisdiction. 

18. The Comfort Inn, Shoney’s and Maplewood Mobil occupy the southwest
corner of the intersection, across Paine Turnpike from the Permittees' dealership.  The
Comfort Inn has a freestanding externally-illuminated "Comfort Inn" sign approximately 6
feet tall located east of the hotel near its access drive off Paine Turnpike.  It also has an
externally-illuminated building-mounted sign approximately 4 feet by 6 feet on its eastern
facade.  Neither sign is substantially visible from Route 62.

19. Shoney's, located directly across the street from the Permittees’ dealership,
is also accessed from Paine Turnpike.  An externally-illuminated freestanding "Shoney's"
sign approximately 6 feet tall is located at its entrance drive off Paine Turnpike, and an
externally-illuminated building-mounted “Shoney’s” sign hangs on its eastern facade. 
This sign is located under a first-floor overhang.  Neither sign is substantially visible from
Route 62.

20. Maplewood Mobil is south of Shoney's, farther away from the Paine
Turnpike/Route 62 intersection than Shoney’s or Comfort Inn.  It has a freestanding
externally-illuminated "Mobil" sign approximately 18 feet tall mounted on posts near its
entrance off Paine Turnpike.   On its gas canopy is an additional internally-illuminated
"Mobil" sign.  On the North side of the Maplewood Convenience Store, mounted under
the roofline, is a small internally-illuminated Pegasus sign.  These signs are not
substantially visible from Route 62 during the day, except near the intersection of Route
62 and Paine Turnpike.

21. Southeast of the Permittees’ dealership, approximately 600' from Route 62
and partially concealed from it behind a steep hill and young deciduous trees, is a large
plaza-type development containing the Shaw's and Staples stores.  At the entrance to
the Plaza off Paine Turnpike is an approximately 18 foot, partially open, freestanding
internally-illuminated sign with relatively small cross-mounted "Shaws" and "Staples”
logos.   In addition, internally-illuminated building-mounted “Shaws” and “Staples” signs
are hung on the north facade of the Plaza building, facing the Plaza parking lot and
Route 62.  These signs are 3 to 5 times larger than the Permittees' building-mounted
sign and are visible from Route 62; however, as noted above, they are approximately
600’ from Route 62. 

22. Land Use Permits issued by the Commission for the Comfort Inn, Shoney’s,
Maplewood Mobil, Shaw's and Staples indicate the Commission’s consistent concern
that lighting and signage not be in conflict with the semi-rural nature of the Route 62
corridor, with the exception of the Route 62/Paine Turnpike intersection area.  



Town and Country Honda and Robert M. Aughey, Jr.
Land Use Permit Amendment Application #5W0773-2-EB
Findings of Fact, Conclusions of Law, and Order
Page 8

23. On April 10, 1986, the Commission issued Land Use Permit 5W0846 for
the construction of the Maplewood Mobil service station off Paine Turnpike, west of the
Project at issue here.  Condition 10 of Permit 5W0846 required that outdoor lighting be
installed and shielded so as to conceal the light sources from view beyond the area to be
illuminated.  Condition 11 of the said permit prohibited the use of sodium-vapor fixtures
and noted that the Commission reserved the right to require a reduction in the light from
the project after the lights had been installed.  In the Findings of Fact and Conclusions of
Law which accompanied Permit #5W0846, the Commission noted the "general non-
commercial environs present on Paine Turnpike" and wrote further:

The Commission finds that the high-pressure sodium light that will be
generated by the proposed fixtures will constitute an adverse aesthetic
burden on this criterion.  The proposed high-pressure sodium fixtures will
result in a highly illuminated site which will render the site excessively
visible from the scenic corridors present in both Route 62 and nearby
Interstate 89.  Such marked visibility would be incongruous with
surrounding residential land uses on Paine Turnpike and would also be
inconsistent with the type of exterior fixtures and lighting scheme
authorized by this District Commission for a commercial project directly
across the Turnpike from the site.  (See record for Land Use Permit
5W0773.) 

Re: Maplewood D, Ltd., #5W0846, Findings of Fact, Conclusions of Law, and Order at 9,
10 (April 10, 1986).  

24. On July 11, 1989, the Commission issued an amendment to the Maplewood
D, Ltd., permit for the construction of a motel (the Comfort Inn) near the Paine
Turnpike/Route 62 intersection, west of the Project.  Land Use Permit #5W0846-2. The
Permit and accompanying Findings indicate that, again, the Commission was concerned
about the impacts of lights and illuminated signage at the areas of the intersection.  A
further amendment, Land Use Permit #5W0846-3, was subsequently issued by the
Commission on March 7, 1999; it allowed the motel’s signs to be externally-illuminated
but retained jurisdiction to review the aesthetic impacts of the soffit fixtures after the
project was completed.

25. In June 1992, the Commission issued an amendment to the Maplewood D
Ltd. permit to allow the construction of a restaurant at the Paine Turnpike/Route 62
intersection.  Again, the Commission went to substantial lengths to indicate its concerns
relative to lighting and signage at this area:

With respect to signage at this project, the Commission will condition the
permit to alter the signage proposals in order to ensure that the project is
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consistent with the standards of criterion 8, as have been clarified by the
Environmental Board’s Quechee Lakes protocol and specifically in light of
the Board’s decision for the Honda car dealership across Paine Turnpike
from this site.  These conclusions are also consistent with prior decisions
by this District Commission for the motel signage at the adjacent site as
well as for other projects which have requested internally-illuminated signs
off, or near, limited access state highways.

In its Honda/Allocca decision [#5W0773-1-EB (June 14, 1989)], the Board
analyzed this area of the Town of Berlin in very close scrutiny under the
Quechee Lakes protocol.  While, admittedly, the area has become
somewhat more developed since that decision, given the construction of
the Maplewood motel, it still is not a commercial strip dominated with a
cacophony of competing signs.  The Commission is not persuaded that the
past permitting of the existing Mobil and Honda internally-illuminated signs
established a change in the semi-rural setting sufficient enough to justify
yet more internally-illuminated displays.  The appearances of the proposed
building-mounted sign and driveway sign constitute adverse impacts under
this criterion. 

Re: Maplewood D, Ltd., #5W0846-5, Findings of Fact, Conclusions of Law, and Order at
8-9 (June 10, 1992).  The Commission therefore required revised plans depicting
externally-illuminated signs comparable to other such signs at the motel.  Id.

26. More recent permits issued for Shaw’s Supermarket also reflect the
Commission’s sensitivity to the Paine Turnpike/Route 62 area.  While allowing certain
internally-illuminated signage, the Commission noted that views of the site would be
screened by landscaping, topography and other businesses.  As with other projects in
the area, the Commission retained jurisdiction to review "the degree to which the project
will actually be visible from off-site, particularly along the Vermont Route 62 corridor,"
because "given the prominence of the site, the Commission wants to ensure an
appropriate aesthetic appearance consistent with this Commission’s decisions for other
projects along the corridor."  Re: The New England Expedition Ltd. Partnership IV, et al.,
#5W1238, Findings of Fact, Conclusions of Law and Order at 15 - 16 (April 9, 1996). 

27. In 1997, American Honda notified the Permittees that it was instituting a
nationwide dealership signage unification program, the purpose of which was to update
and unify the style and appearance of all “Honda”-brand and local dealership signage.

28. Under the signage unification program, American Honda offered
participating dealers the services of a signage contractor, Plasti-Line, to conduct an
on-site sign survey and make recommendations for replacement of the dealers’ existing
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signage.  If the dealer agreed to install the new signage as recommended by the
surveyor, American Honda would pay for the replacement “Honda”-brand sign and
become its owner, leasing the sign to the dealer.   Custom signage options were also
available.

29.  The Permittees elected to participate in this optional program.  Their
participation did not significantly affect their business operations.  The business
continued to operate as it always had, as a franchise car dealership.  Although American
Honda would own the “Honda” -brand sign, responsibility for signage decisions
continued to rest with him.

30. Plasti-Line made recommendations for the replacement of the Permittees’
building-mounted "Town and Country" sign and freestanding "Honda" brand sign, placing
the brand sign for maximum visibility.  The recommendations specified the size, style and
location of the signs.

31. The Permittees accepted Plasti-Line’s recommendations for the new
signage as proposed.  A zoning permit for the new signage was obtained from the Town
of Berlin, and the existing “Town and Country” and “Honda”-brand signs were removed
and replaced in or around January 1999.

32. The non-illuminated building-mounted "Town and Country" sign authorized
by the Dash 1 Board Permit was replaced by an updated, internally-illuminated "Town
and Country" sign of approximately the same size, mounted on the north facade of the
dealership building in approximately the same location as the sign authorized in the
Dash 1 Board Permit.  The color of the individual letters of this sign was changed from
white to blue.

33. The internally-illuminated freestanding "Honda"-brand sign authorized by
the Original Permit was replaced by a similarly-illuminated sign over twice as large.  It is
located significantly west of the original sign, closer to the corner of Route 62 and Paine
Turnpike.  The new sign consists of an 8 foot by 8 foot blue and white upper section
bearing the "H" logo and word "HONDA" spelled out in capital letters, mounted atop a 16
foot tall by 8 foot white wrapped pylon lower section. Unlike the steel I-beam support on
the originally constructed sign, the wrapped pylon section of the new sign plays a central
role in its overall visual impact.  The sign’s total area, including both the upper and lower
sections, is approximately 192 square feet.  It is more than twice the height of the
originally permitted sign, standing approximately 25 feet tall. The new sign’s larger size
and closer location to the corner of the Paine Turnpike/Route 62 intersection, make it
more visually prominent than the originally permitted sign.
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34. The electrical components of this new signage are more energy efficient
and use environmentally friendly components.

35. Paragraph 1.3 of the Honda Dealership Identification Sublease and Sign
Installation Agreement between the Permittees and American Honda states:

Compliance with Law.  Dealer shall notify [American Honda] of any local
codes, ordinances or regulations which affect the Sign. . . Dealer agrees to
cooperate, on a best faith basis, in obtaining any government
authorizations and approvals including, without limitation, participating at
hearings or meetings and performing reasonable Alterations to the
Dealership Location that may be requested to obtain any governmental
authorizations.  Subject to the foregoing, [American Honda] will use good
faith efforts to have Plasti-Line install the Sign so as to meet all federal,
state and local laws, rules and regulations, ordinances and codes and shall
obtain appropriate permits for the installation thereof from all authorities
having jurisdiction over the same; provided, however, that dealer shall be,
and remain, responsible for compliance with all applicable federal, state and
local laws, rules, regulations, ordinances and codes. 

(Emphasis added.)

36. Plasti-Line was aware that the “recommended name letters on front of 
building and position of brand sign may be in conflict with” Act 250. 

37. Plasti-Line subcontracted the installation of the sign to Kerin Sign
Company.  The Permittees relied on Kerin Sign Company’s owner, John Kerin, to ensure
that the sign installation would conform with all local and state permitting requirements,
including Act 250, and to obtain all necessary permits. 

38. The Permittees did not contact the Commission concerning the planned
changes to their signage, nor did they seek to obtain written approval for the changes
because they felt they were “minor.”  Thus, at the time they installed the
internally-illuminated "Town and Country" building mounted sign or the freestanding
"Honda"-brand sign noted herein, the Permittees had neither sought nor obtained an
amendment to their prior Act 250 permits.

IV. CONCLUSIONS OF LAW

A. Stowe Club Highlands

The Board will reach the merits of a permit amendment application under any of
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the Act 250 criteria on appeal only after applying the balancing test set forth in Re:
Stowe Club Highlands, #5L0822-12-EB, Findings of Fact, Conclusions of Law and Order
(June 20, 1995), aff’d, In re Stowe Club Highlands, 166 Vt. 33 (1996).  Re: Donald and
Diane Weston, #4C0635-4-EB, Findings of Fact, Conclusions of Law and Order, at 19
(Mar. 2, 2000), see also, Re: Nehemiah Associates, Inc., Land Use Permit Application
#1R0672-1-EB (Remand), Findings of Fact, Conclusions of Law, and Order at 4 (Apr. 11,
1997), aff’d, In re Nehemiah Associates, Inc., 168 Vt. 288 (1998).   Accordingly, the
Board in this matter will only consider the merits of the Permittees' Criterion 8 and 9(K)
issues after applying the Stowe Club Highlands test.

In Stowe Club Highlands, the Supreme Court affirmed the Board's denial of a
permit amendment application for a project that proposed to develop a lot previously set
aside by permit condition under Criteria 8 and 9(B).  While the Supreme Court overruled
the Board's use of collateral estoppel as the analytical framework, the Court concluded
that "the Board addressed certain policy considerations that it considered relevant in
deciding whether to grant the permit amendment."  Stowe Club Highlands, 166 Vt. at 38. 
The Court stated:

The Board framed its discussion as weighing the competing values of
flexibility and finality in the permitting process.  If existing permit conditions
are no longer the most useful or cost-effective way to lessen the impact of
development, the permitting process should be flexible enough to respond
to the changed conditions.

Id. at 40.  Ultimately, the Court concluded that the Board was justified in denying the
permit amendment application based upon the balancing of the policies of finality and
flexibility.  Id.

The Board's decision in Re: M.B.L. Associates, LLC, #4C0948-3-EB, Findings of
Fact, Conclusions of Law, and Order (Oct. 20, 1999), summarizes the competing finality
and flexibility policies as follows: 

The principal of finality is derived from the consequences of a permit being
issued without any subsequent appeal. Once a permit is issued and the
applicable appeal period has expired, the findings, conclusions and permit
are final and are not subject to attack in a subsequent application
proceeding . . .  "To hold otherwise would severely undermine the orderly
governance of development and would upset reasonable reliance on the
process."  In Re Taft Corners Associates, 160 Vt. 583, 593 (1993)… .  

[In contrast, t]he principle of flexibility is derived from the consequences of
the development process... . "[O]nce a permit is issued it is reasonable to
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expect the permittee to conform to those representations unless
circumstances or some intervening factor justify an amendment."   Re:
Department of Forests and Parks Knight Point State Park, Declaratory
Ruling #77 at 3 (Sept. 6, 1976)… . In a permit amendment application
proceeding, the central question is "not whether to give effect to the original
permit conditions, but under what circumstances those permit conditions
may be modified."  In re Stowe Club Highlands.

Id. at 15, citing the Board’s decision in Nehemiah Associates, Inc., supra at 21-22.

Under Stowe Club Highlands, three kinds of changes may justify the alteration of a
permit condition.  These are:

(a)  changes in factual or regulatory circumstances beyond the control of a
permittee; (b)  changes in the construction or operation of the permittee's
project, not reasonably foreseeable at the time the permit was issued; or (c) 
changes in technology.  

Stowe Club Highlands, supra, 166 Vt. at 38.   If one or more of such changes favoring
flexibility is found the Board then considers the finality element of Stowe Club Highlands. 
See, Re: Richard Bouffard, #4C0647-6-EB, Findings of Fact, Conclusions of Law, and
Order at 15 (Oct. 23, 2000).   

1.  Considerations Favoring the Policy of Flexibility

The Board now considers the Permittees’ application in light of the Stowe Club
Highlands analysis, beginning with considerations favoring the policy of flexibility. 

a)  changes in factual or regulatory circumstances beyond
the control of a permittee

The Board finds that changes in factual circumstances beyond the Permittees'
control have occurred.  It is true, as the Permittees contend, that the character of the
Paine Turnpike/Route 62 intersection has changed over the years since the Original
Permit and Dash 1 Board Permit were issued, from primarily rural to primarily highway
commercial uses.  Whereas the Permittees' automobile dealership was once the sole
commercial use in the Paine Turnpike/Route 62 area, there are now a large supermarket
(Shaw’s), an office supply store (Staples), a gas station and convenience store
(Maplewood Mobil), a major hotel (Comfort Inn), a chain restaurant (Shoney’s) and
various other commercial businesses in close proximity.  All of these uses have at least
one, and in some cases several, signs.  The commercial build-up of the intersection, with
its attendant increase in commercial signage, now gives the intersection some of the
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characteristics of a commercial strip.

Prior Board precedent, however, suggests that the development of land
surrounding a project by persons other than the applicant following issuance of a permit
carries little or no weight in the Stowe Club Highlands flexibility versus finality analysis. 
In Nehemiah Associates, supra, the Board considered a permit amendment application
seeking to subdivide a 3.38 acre parcel of land that had been reserved by permit
condition under Criteria 8 and 9(B) in an earlier permit proceeding.  Although the Board
determined that residential construction and subdivision activities that occurred in the
area surrounding the project subsequent to the issuance of the original permit
constituted a change in factual circumstances beyond the control of the applicant, it
concluded that "it is hardly unusual that land not owned by [a permittee] will be
developed in a manner which is beyond [the permittee's] control."  Id. at 16.  The Board
denied the permit amendment, stating that the fact that the surrounding area had
undergone additional subdivision activity did not lessen the necessity for finality, and that
"[i]t would be absurd to permit what may otherwise have caused an undue adverse effect
on aesthetics simply because the aesthetics of the surrounding area ha[ve] changed." 
Id. at 23. 

The Board sees no reason why the same principle should not apply here.  If
anything, the fact that the aesthetic qualities of the Paine Turnpike/Route 62 intersection
have been compromised as a result of the commercial development that has occurred
there in recent years warrants more stringent adherence to the terms and conditions of
the earlier permits, not less. See, Re: Okemo Mountain, #2S0351-12A-EB, Findings of
Fact, Conclusions of Law and Order at 14 (July 23, 1992) (fact that natural condition of
river had been degraded did not justify permit amendment that would allow further
degradation). 

(b) changes in the construction or operation of the
permittee's project, not reasonably foreseeable at the
time the permit was issued

The Board has recently had the opportunity to discuss this Stowe Club Highlands
factor in its recent decision in Re: McDonald’s Corporation, Rutland, Vermont, #1R0477-
5-EB, Findings of Fact, Conclusions of Law, and Order (Dec. 7, 2000) ("Rutland
McDonald's").  There, in concluding that changes to a restaurant’s exterior colors could
qualify as unforeseen changes in construction or operation, the Board wrote:

As the Supreme Court and the Board have recognized, “permits are
not final and unalterable,” Stowe Club Highlands, 166 Vt. at 37, and it is
inconceivable to the Board that the physical appearance of a permitted
project must always remain as it was initially permitted, frozen in time under
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the procedural restrictions imposed by Stowe Club Highlands.  Times
change, styles change. To use Justice Underwood’s elegant phraseology in
Lemnah v. American Breeders Service, Inc. et al, 144 Vt. 568, 577 (1984),
“[t]he world …has turned many times” since the Rutland McDonald’s was
built in 1982.

Here, Permittee seeks to make cosmetic alterations to its restaurants
in order to update its corporate image.  The Board concludes that, under
the particular circumstances of this case, this constitutes a change in
Permittee’s construction or operation of its restaurant. 

The Board further determines that the long time interval between the
restaurant’s original construction and December 2000 leads to the
conclusion that that the cosmetic changes sought by Permittee were not
reasonably foreseeable at the time Land Use Permit #1R0477 was issued.  
Had this been an instance where the Permittee had sought an amendment
soon after its initial permit had been issued, the Board’s analysis of the
“foreseeability” element may well have been different.

Id. at 14 – 15.  A footnote in the Rutland McDonald’s decision warned, however, that the
decision was not all-inclusive: “There may be future cases in which permittees request
amendments to their permits in order to alter or increase the size, scope, use, amenities,
or nature of their projects because of a claimed unforeseeable change in operations. 
This decision does not address such requests.  Today’s decision allows, at most, only
limited permit amendment applications, namely, those which seek cosmetic changes
which concern the aesthetic impact of a permitted project.”

Certain of the facts presented by this case are similar to those which appear in
Rutland McDonalds.  American Honda's institution of the unified signage program is
comparable to the national program by McDonalds to update its corporate image.  Both
programs were voluntary, and some restaurants and dealerships chose not to participate
or were prevented from participating by virtue of local regulations.  Here, however, the
alterations to the Permittees’ Project go beyond the mere color changes which were the
subject of the Rutland McDonalds case; here, the Permittees seek approval for two new
signs, both of which are significantly different from and more visible than the existing
signs.  The non-illuminated building-mounted sign will be illuminated; the freestanding
sign will be moved to a different location and will be twice as tall and almost three times
the square footage of the original, approved sign.   

This is not an instance, therefore, where a permittee seeks to make only a 
cosmetic change to its project. 



Town and Country Honda and Robert M. Aughey, Jr.
Land Use Permit Amendment Application #5W0773-2-EB
Findings of Fact, Conclusions of Law, and Order
Page 16

At the December 20, 2000 hearing, the Permittees stated that they wished to
install their new signs in order to allow them to compete with other signs in the
immediate vicinity of their business.  But it is the physical changes that have resulted
from this competition -  the relocation, the illumination, and the increased size of the
signage - which take this case beyond the realm of the test applied in Rutland
McDonalds.  As the Board noted in that recent decision:

The Board has found that the area surrounding the proposed sign is
becoming a commercial strip development, that strip development
encourages competition regarding commercial signs which results in
escalating sign visibility and obtrusiveness, and that the proposed road
sign is a direct result of such competition.  Although other signs exist in the
area, the proposed road sign would represent an escalation in the
competition for visibility because it is designed to be visible from a long
distance away.  The Board has determined that such an escalation would
encourage further sign competition, leading to even more obtrusive
commercial signs.  

Id. at 18 – 19, citing Re: McDonald’s Corporation and Murphy Realty Company, Inc.,
#100012-2-EB, Findings of Fact, Conclusions of Law, and Order at 6 (Feb. 10. 1989).  
[2]   

The differences between the instant case and Rutland McDonalds are significant
enough to take this matter out of the limited purview of the latter decision.  The Board
concludes that the changes sought by the Permittees are substantially different from
those sought by the permittee in Rutland McDonalds, such that the Permittees may not
avail themselves of the advantages of that decision.  The Permittees therefore fail this
Stowe Club Highlands factor.

 (c)  changes in technology

The Permittees contend that changes in technology have occurred; technology
now can provide high efficiency ballasts and non-tar based solid state long-lasting bulbs,
all of which contribute to the highest efficiency in saving power.  These changes, the
Permittees claim, satisfy the third Stowe Club Highlands factor.

There is an oft-overlooked provision in Stowe Club Highlands which is pertinent to
the arguments presented by the Permittees.  Having discussed the three changes (facts,
operations and technology) that may justify the deletion or amendment of a permit
Condition, the Board continued:

In addition, the permittee that seeks to avoid compliance with a permit
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condition by means of a permit amendment must prove to the Board that
the permit amendment application is a direct outgrowth of the above-
referenced changes.  Cabot Creamery [Cooperative, Inc., #5W0870-13-EB,
Memorandum of Decision] at 11, [(December 23, 1992)].

Stowe Club Highlands at 9 (emphasis added).  Stowe Club Highlands, therefore, requires
that the changes in technology that the Permittees note must be the driving force behind
the permit amendments that they presently seek. 

The difficulty with the Permittees’ argument is that their claims of changed
technology are not the driving force behind (and have essentially nothing to do with) the
desired amendments to the Conditions in their existing permits. 

The Permittees are currently permitted to have a non-illuminated building mounted
sign.  The fact that better lighting technology now exists has no relevance to the
Permittees’ desire to illuminate their (presently dark) building sign; indeed, lighting that
sign will not result in energy savings, no matter how far advances in technology have
come.

The Permittees are also permitted to have an illuminated freestanding sign; they
seek after-the-fact approval to move this sign and increase its size and height.  While
changes in technology may result in some energy savings in the lighting of this new sign,
the sought-after amendment arises out of Honda’s national program to update its
national corporate image, not a desire by the Permittees to preserve energy resources.  

That technology has changed to provide more energy efficient lighting systems
may indeed be a change, but the Board concludes that illuminating a non-illuminated
sign and moving and increasing the height and size of a sign are not a “direct outgrowth”
of the fact that technology has given us a better light bulb.

The Permittees do not meet the third Stowe Club Highlands “change” factor.

2.   Considerations Favoring the Policy of Finality

As noted above, because the Board finds that none of the three Stowe Club
Highlands flexibility ("change") factors is present in this matter, the Board’s inquiry may
end, and it need not weigh finality considerations into the balance.  Bouffard, supra. 
However, the Board believes that, in this case, the Commission’s reliance on its earlier
permits is of such significance, that the Board chooses to discuss this element in this
decision. 

Stowe Club Highlands and its progeny make clear that evidence of reasonable
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reliance by a party or decision-maker on the condition which is the subject of the
proposed amendment weighs heavily in favor of finality.  See Re Stowe Club Highlands,
supra; Stratton Corp., supra; Nehemiah Associates, supra.  The Board finds three
instances of such reliance in the instant matter.

First, in issuing the permit for the building-mounted “Town and Country” sign, the
Commission and Board relied upon the Permittees’ continued adherence to the terms
and conditions governing the freestanding sign.  Condition 1 of the Dash 1 Commission
Permit, which the Board incorporated into its Dash 1 Board Permit, clearly states: 
“Except as amended herein, the terms and conditions of [the Original Permit] remain in
full force and effect.”  Looking in turn at the terms and conditions of the Original Permit,
Condition 1 expressly required that the freestanding sign “be completed as set forth in
Findings of Fact and Conclusions of Law 5W0773,” which included the finding that the
original signs would “be located and constructed as outlined on Exhibits 7, 8 and 23.” 
The new freestanding “Honda”-brand sign differs in significant respects from the sign
depicted in the Exhibits 7 and 23; thus, to authorize the new freestanding sign would
undermine the Commission and Board’s reliance on the terms and conditions of the
Original Permit in issuing the Dash 1 Board Permit. 

Second, and in the same vein, the Board relied on the condition of
non-illumination in issuing the Dash 1 Board Permit.  The Board’s decision in regard to
this permit shows that the Board analyzed whether the proposed illuminated
building-mounted sign would fit the character of the area surrounding the dealership, and
whether any adverse aesthetic impacts it would cause were “undue.”   Finding that “an
overabundance of signs clutters the view of an area and produces a chaotic effect
associated with heavily developed commercial areas,” and that “internally lit signs are
particularly distracting,” the Board concluded that the proposed building-mounted “Town
and Country” sign “would create an adverse effect upon the scenic and natural beauty of
the area and aesthetics.”  Dash 1 Board Decision at 5.  The Board’s decision concluded
that if illuminated, the sign would “significantly contribute to the visual impression of a
commercial strip” and offend "its collective sensibilities."  Id. at 7.  The Board was able to
make positive findings and conclusions and issue the Dash 1 Board Permit only by
conditioning the permit on the mitigative requirement that the sign be installed without
either internal or external illumination.  Id.  

The Board has the authority to impose such permit conditions as are allowable
within the police power and appropriate with respect to the Act 250 Criteria. 10 V.S.A.
§6086(c). Its imposition of the non-illumination condition in the Dash 1 Board Permit (as
explained by the Dash 1 Board Decision, see Findings 15 and 16, supra) was within the
Board's police powers, and appropriate with respect to Criterion 8.  See Nehemiah, supra
at 20-21 (commission reasonably relied on its own permit condition requiring
preservation of agricultural reserve lands in issuing positive findings under Criterion 8;



Town and Country Honda and Robert M. Aughey, Jr.
Land Use Permit Amendment Application #5W0773-2-EB
Findings of Fact, Conclusions of Law, and Order
Page 19

permit amendment denied). To now disregard the non-illumination condition and issue
the requested amendment would undermine the principle of finality.  [3]

Lastly, as is apparent from other permits that the Commission has issued for
developments in the immediate vicinity of the Paine Turnpike/Route 62 intersection, the
Commission has evidenced a particular sensitivity to the potential impacts on the semi-
rural nature of this area that could occur from excessive lighting and signage.  While
conceding as late as 1992 that "the area has become somewhat more developed" the
Commission nevertheless noted that the area "still is not a commercial strip dominated
with a cacophony of competing signs."  Maplewood D, Ltd., #5W0846-5, supra.  The
Commission’s reliance on the lack of internally-illuminated signs at the Project has
formed the basis for conditions in permits for subsequent commercial projects at and
near the Paine Turnpike/Route 62 intersection; it has played a major role in the
Commission’s later decisions not to allow "yet more internally-illuminated displays" at
other developments.   Id.  This reliance would be severely undermined were the Board to
allow this application to proceed.  [4]

3.  Balancing of Flexibility and Finality

There are no factors favoring flexibility, and the factors supporting the policy of
finality - most notably the Commission’s consistent sensitivity to the impacts of lighting
and signage on the rural nature of the Paine Turnpike/Route 62 intersection - are strong. 
It is therefore reasonable to expect the Permittees to continue to conform to the existing
permit’s requirements.  [5].  The Board concludes that the Permittees’ amendment
application must be denied.

Nothing in this decision should be taken to suggest that once a Vermont business
receives an Act 250 permit, it may never update to keep pace with changing times and
circumstances.  Stowe Club Highlands and its progeny make clear that some changes in
circumstances warrant alteration of a previous permit.  See, e.g., Re: Town of Hinesburg
and Stuart and Martha Martin, Findings of Fact, Conclusions of Law, and Order
#4C0681-8-EB (Sept. 23, 1998)(permit amendment authorized where municipal water
problems occurred that caused changes in factual and regulatory circumstances, as well
as changes in operations).  In addition, a permittee may update its business by making
changes that are neither “substantial” nor “material” pursuant to EBR 34, and that
therefore, do not require a permit amendment.  [6]  Here, for example, custom signage
alternatives were available to the Permittees.  Had American Honda or Plasti-Line been
fully aware of the existence and conditions of the Original Permit and Dash 1 Board
Permit, it may have been possible for Plasti-Line’s signage representative to recommend
an update that conformed with the requirements of these permits. 

The permit amendment application for this Project is denied.
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B.   ISSUES 2-5

In light of the Board's answer to the Stowe Club Highlands question, the Board
does not consider Issues 2 through 5.

V.   ORDER

1. The application for the Project is denied because the policy of finality
outweighs the policy of flexibility as articulated in Stowe Club Highlands.

2. Land Use Permit #5W0773-2 is vacated.

3. Jurisdiction is returned to the District #5 Environmental Commission.

Dated at Montpelier, Vermont this 15th day of February 2001.

VERMONT ENVIRONMENTAL BOARD

_/s/Marcy Harding___________________
Marcy Harding, Chair
John Drake
George Holland
Samuel Lloyd
W. William Martinez
Alice Olenick

ENDNOTES

[1] Because the Dash 1 Board Permit incorporated the Dash 1 Commission Permit,
further references to the Dash 1 Commission Permit will be omitted.

[2] Although the above language falls within the Board's Rutland McDonalds Criterion
8 analysis, it is relevant to a comparison between the change in operation/construction
proposed here and the change approved in Rutland McDonalds.
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 [3] The Board further believes that its consideration of the question of the internal
illumination of the building-mounted sign should be governed by principals of res
judicata.  The Board is aware that the Court’s Stowe Club Highlands decision held that
the doctrine of collateral estoppel "does not provide the correct framework in which to
evaluate applications for permit amendments," because "[u]nder the permit amendment
process set up by the Board, permits are not final and unalterable," and the Board "has
explicitly acknowledged in Rule 34 that previously litigated permit conditions in some
cases may be revisited."  166 Vt. at 36, 37.

The present application, at least insofar as the question of the internally-
illuminated building-mounted sign is concerned, however, presents a different situation
from that presented in Stowe Club Highlands.  Here, the Permittees (or their
predecessors in interest) already requested - and were already denied - a permit
amendment to install such a sign.  Under this scenario, where the Board or the
Commission has answered the question (which is being asked again here), the Board
believes that res judicata or collateral estoppel principles may be fairly applied.

The Board notes, however, that even in the absence of the application of res
judicata or collateral estoppel to the Permittees’ request for the internally-illuminated
building-mounted sign, the permit amendment application fails under Stowe Club
Highlands.
  
[4] It is apparent that other Act 250 permitted projects in the Paine Turnpike/Route 62
intersection - most notably the Shaw’s/Staple’s Plaza – are visible from Route 62.   While
the Board agrees that the Plaza can be seen from Route 62 when the foliage is not on
the trees, this does not detract from the Commission’s intent to maintain the semi-rural
nature of the area by limiting the development that has occurred, or from the
Commission’s reliance on earlier permits issued to Permittees and their predecessors to
maintain the nature of the area.   

The Board believes, from its observations of the area, that the Commission's
intent to prevent the Paine Turnpike/Route 62 intersection from becoming overwhelmed
by signage may have been eroded as construction has occurred in that area.  Whether
or not such construction is in accordance with the express terms of the permits issued to
such other permitted projects is not before the Board in this appeal.  However, the Board
notes that the permit issued to Shaw's Supermarket allows the Commission to retain
jurisdiction to review the visibility of the projects from Route 62 in order to ensure that the
aesthetics of the area are maintained.  See Finding 26, supra.  The Board suggests that
the Commission may want to review its permits in light of the construction that has
actually occurred in order to determine whether further mitigative steps are required or
necessary.
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[5] The Board also notes that it has previously held that the amendment procedures
provided by Environmental Board Rule ("EBR") 34 "are not intended to be used where
original permit conditions have been ignored by the applicant, construction on a project
has been completed, and a permit amendment application has been filed retroactively to
authorize the development activities found to be in noncompliance with Act 250."  Re:
The Stratton Corporation, #2W0519-9R3-EB, Findings of Fact, Conclusions of Law, and
Order at 14 (Nov. 20, 1997); see also In re Quechee Lakes Corp., 154 Vt. 543 (1990). 
As the Board pointed out in Stratton Corp., "to allow applicants to make unapproved
changes after a permit has been issued would deprive the statutory parties and other
persons affected by a project of their right to a fair hearing."  Id.

[6] For example, in this case, it may well be that the building-mounted sign, if not
illuminated, or a smaller freestanding sign in a different location, would not be
considered to be a "substantial" or "material" change and thus would not require a permit
amendment under EBR 34.  This is a question, however, that must be presented to the
District Coordinator for an initial review.  See 10 V.S.A. §6007(c).  


