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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $6 6001 - 6092

Re: Bull’s-Eye  Sporting Center
Land Use Permit #5 W0743-2-EB

SUMMARY

The Environmental Board (“Board”) hereby issues Land IJse Permit Amendment
# 5W0743-2-EB  (“Permit”). As explained below, the Board concludes that, with
conditions, operation of Bull’s Eye Sporting Center complies with criteria 1 (Air
Pollution/Noise), 8 (Aesthetics/Noise), and 10 (Conformance with the Town Plan) of 10
V.S.A. § 6086(a).

1.

2.

3.

4.

5.

6.

E NOTES

E-Note 622.3 (Criterion l/Noise) - Noise is considered air pollution where its occurrence may
cause adverse health effects. The test for undue air pollution caused by noise is whether the noise
has “impacts rising above annoyance and aggravation to cause adverse health effects such as
hearing damage.”

E-Note 622.3 (Criterion l/Noise)  - The Board finds that measuring noise levels at the point on an
adjoining owner’s land at which the noise level is highest is appropriate and it has previously
evaluated noise impacts by consideration of evidence at the boundaries of the project.

E-Note 762 (Criterion %/Aesthetics/Noise) - The Board finds that measuring noise levels at the
point on an adjoining owner’s land at which the noise level is highest is appropriate and it has
previously evaluated noise impacts by consideration of evidcncc  at the boundaries of the project.

E-Note 762 (Criterion WAestheticslNoise)  - Noise is one component of the Board’s Criterion 8
aesthetics analysis. In conducting such an analysis, the Board must tirst determine whether the
Project will have an adverse effect and, if so, whether that impact is “undue” under one or more of
three factors.

E-Note 801 (Criterion IO/General) - The test which the Board established to determine whether
a town plan provision is specific or ambiguous provides that in order to be deemed a specific
policy, the applicable provision must: (a) pertain to the area or district in which the project is
located; (b) intend to guide or proscribe conduct or land use within the area or district in which the
project is located; and (c) be sufficiently clear to guide the conduct of an average person, using
common sense and understanding.

E-Note 802 (Criterion lo/Town Plan) - Where there are no relevant zoning by-laws, the Board
will attempt to construe ambiguous town plan provisions at issue by further consideration of the
town plan. Accordingly, it must apply ambiguous provisions in a manner that is consistent with
the context of the plan in which they appear.
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I/ FINDINGS OF FACT, CONCLUSIONS OF LAW,

/1
AND ORDER

i’ I.
Ij

BACKGROUND

ii
I/

On December 14, 1995, the District # 5 Environmental Commission
(“Commission”) issued Land Use Permit #5 WO743-2 (Revised) to David and Nancy

; ; Brooks (“Permittees”)  approving previously-constructed structures including two small,
11
j (

wooden buildings, two wooden towers and earth berms within an existing sand pit and
authorizing the Permittees to operate a shooting sports range for archery, sporting clays

, and other shooting sports rproject”).  The Project, known as “Bull’s Eye Sporting
!

j !
Center,” is located in Orange, Vermont on a thirty-five acre tract of land owned by
Wendell and Janice Brooks (“Project Tract”). The Project Tract is surrounded by

! privately owned tracts, most of which contain full-time residences. The Baker Brook, a
! tributary of the Jail Branch, roughly bisects the Project Tract.

On January 15, 1996, George and Valerie Wild, Robert and Mary Lefcourt,  and
: Ray Letoumeau (“Appellants”) filed this appeal from the December 14,1995  revised

permit (“Appeal”). On February 20, 1996, the Board’s Chair, John T. Ewing, convened a
! prehearing conference. At the conference, the participants identified the issues in the

; Appeal and submitted requests for party status. On February 28, 1996, Chair Ewing

; issued a Prehearing Conference Report and Order (“Prehearing Order”) which the Board
incorporates herein by reference. In the Prehearing Order, Chair Ewing ruled on party

;
:I

status requests, determined that the use of an administrative hearing panel (“Panel”) was
appropriate, and identified the issues in the appeal as follows: whether or not the Project

: ; conforms  with Criteria 1 (Air/Noise), 8 (Aesthetics/Noise), and 10 (Town Plan).
j!

/! Chair Ewing scheduled a site visit for March 14, 1996 and required the
: 1 submission by March 12, 1996 of a site visit protocol (“Protocol”) that had been agreed to

1/
by both the Appellants and the Permittees. At the request of Appellants, and upon

i 1
agreement with the Permittees, Chair Ewing ordered a continuance of both the site visit

1;
and the Protocol filing deadline for a period of one week. The parties jointly filed the
Protocol on March 19, 1996. On March 21, 1996, the Panel conducted a site visit (“Panel
Site Visit”) and the parties’ sound expert recorded noise from shotgun blasts at six
different measuring locations, as identified in the Protocol.

‘I
During March and April’of 1996, the parties filed their prefiled testimony,

;; including the joint Exhibit  NEAQT-2 which summsrixed the noise testing data from the
/ Panel Site Visit. On April 9, 1996, the Permittees filed a Motion to Exclude Evidence,

: ! and on April 11, 1996, the Appellants filed a repiy. In addition, on April 22, 1996, the
I

1’
I
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Appellants tiled a Motion to Allow Pre-Bled  Testimony and Exhibits of Expert Jeffrey
Noyes  regarding the potential impacts of lead shot deposition. By a filing dated April 25,

1) 1996, the Permittees objected to both the Jeffrey Noyes testimony and a submission filed
I by the Town of Orange. On April 30,1996,  the Chair convened a second prehearing
i conference at which both the Permittees and the Appellants were provided with an
I opportunity for oral argument on the outstanding preliminary issues. The Chair ruled on
j I all such issues and objections.
I
/I
‘1 On May 1,1996,  the Panel convened a hearing in this matter at the Websterville
: Town Hall. Chair Ewing summarized the Panel’s observations from the Panel Site Visit,
: ! noted his prior rulings on the evidentiary objections and other preliminary issues for the

I record, and heard testimony and arguments from the parties. Immediately after the

11
hearing, the Panel deliberated. The Panel deliberated further on July 17, 1996. At its
July 17 deliberation, the Panel, pursuant to Environmental Board Rule (“EBR”) 41(D),
approved its recommended findings of fact and conclusions of law (“Panel Decision”).

The Panel Decision was circulated to the parties and the Panel provided the
parties with an opportunity to file written objections. On August 12, 1996, the

1: Appellants requested that the full Board review the Panel Decision and that the
Appellants be given an opportunity to present oral argument to the fuI1 Board. In
addition, on August 19, 1996, Appellants filed a Memorandum of Objection to the

’ Panel’s Proposed Decision. Also on August 19, 1996, Permittees filed a Response to the
Proposed Decision. On August 28, 1996, the Board heard oral argument on the parties’

i objections. On September 30, 1996, the Board issued a Memorandum of Decision on
j i Appellants’ Objection to the Panel’s Recommended Decision and Order Requesting

i Scaled Site Plan. The Memorandum of Decision concluded that the record in this matter
: / was not complete and accordingly, pursuant to Environmental Board Rule (“EBR”) 20,
: requested additional information from the Permittees as stated therein:
/ I

In order to more adequately assess compliance with criterion 8, the Board must
have a more comprehensive description of the shooting locations, a better
understanding of the Project’s operation, as it relates to movement and variation
of the firing stations’ locations from time to time, as well as a reasonable
assurance that the noise resulting from the Project (if permitted) more closely
approximates the noise data which were gathered from the site visit test results.
Specifically, the Board requires the Applicants to submit a scaled site plan
(“Scaled Site Plan’) that is at least as large as that which was filed by the
Appellants as Exhibit A-25. Indeed, the Board maintains that A-25 is an excellent
model  for the Applicants to draw from.
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The Board notes that the information which is included on Exhibit A-25 should
also appear on the Applicants’ Scaled Site Plan; namely, the shooting direction
and the full range of allowable angles of fire, the shotfall  zones, the physical
features of the site including Baker Brook, the wetland, the sand pit area, the
tower sites, the Project boundaries, and any distinctive topographic features which
could guide the Board’s analysis. The Board requests that in addition to the
above-noted features, the Scaled Site Plan shall include a perimeter buffer zone
(“Perimeter Zone”) around the entire Project which shall be free of shotgun
shooting stations. This Perimeter Zone should be at least 200 feet in width. In

,i
addition to serving as mitigation, this requirement will ensure that the noise from
the Project (ifpermitted)  more nearly reflects the noise data upon which the Board

i
i/ assessed compliance with criteria 1 and 8.

! / David and Nancv B~QQ&&&, Memorandum of Decision and Order, Re: Land Use I
( / Permit #5W0743-2-EB,  (September 30, 1996) at 3-4. The Board further ordered that the 1

( Appellants would have an opportunity to present rebuttal evidence on the Scaled Site
1 Plan, and to cross examine the Permittees on this additional evidence. l

1

I
i

The Board conducted a hearing on the additional evidence on December 18,1996.
Immediately after the hearing, the Board deliberated  with respect to this matter. The

1 Board directed the parties to file, not later, than January 14, 1997, any supplemental
I proposed findings of fact and conclusions of law. On January 14, 1997, both the
1 Appellants and the Permittees filed supplemental findings of fact and conclusions of law.
/ Included with the Permittees’ filing was a final site plan identifying a total of 23 shooting
1 stations (“Final Site Plan”).’ The Board deliberated again on January 22, 1997 to
/ consider the supplemental proposed findings and conclusions. This matter is now ready
j for decision. To the extent any proposed findings of fact and conclusions of law are

included below; they are granted; otherwise they are denied. Petition of Vilw
Hardwick  Electric Dm , 143 Vt. 437,445 (1983).

11

As explained below, the Board concludes that, with conditions, the Project
I/

complies with the following criteria of 10 V.S.A. $6086(a)  that are presently under I

1 consideration in this appeal: Criterion 1 (Air Pollution/Noise); Criterion 8 I
I

II

(Aesthetics/Noise); and Criterion 10 (Conformance with the Town Plan). I
I

\(

, !II
j ! The Final Site PIan is attached to Land Use Permit #SW0743-2-EB  as Appendix A.

;I

Ii
‘i

I
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II.

1.

2.

3.

4.

5.

6.

7.

FINDINGS OF FACT

&ject  Tract Descriptioq

Wendell and Janice Brooks own a tract of land in the Town of Orange
approximately 35 acres in’size, on which the commercial operation of a shooting
sports center and archery range was approved by the Commission. The permit
under appeal was issued to David and Nancy Brooks who are the owners and
operators of the Project.

Wendell Brooks, David’s father, is the permittee of Land Use Pennit  #5WO743,
issued September 8, 1983, for the operation of a boarding kennel for 26 dogs and
26 cats on the Project Tract. On July 10, 1991, Land Use Permit Amendment
#5 WO743- 1 (“Dash One Permit”) was issued to Wendell and Janice Brooks for
the construction of an outdoor privy at the previously permitted kennel.

The Permittees began operation of a commercial shooting range and archery range
in the early 1990’s. The operation included the construction of at least two towers
for release of targets, a 12’ x 16’ shed for storage of supplies, construction of
certain berms, improvement of a dirt access road to the gravel pit and widening
and clearing along the access road from George Street, also known as Town Road
#24.

Baker Brook is at an elevation between 1,400 and 1,500 feet as it passes through
the Project Tract and is classified as a Class B water of the State of Vermont.

Baker Brook passes through the wetland on the Weidman property and enters the
Project Tract approximately 125 feet north of the woods road which extends cast
from Tower #l . Baker Brook first flows westerly across the Project Tract passing
north of the Tower #l and under the woods road which leads to Tower #2. Baker
Brook then continues to flow westerly, north of and generally parallel to the
woods road and then turns and flows in a northwesterly direction where it enters
the Bristow property. Baker Brook then continues through the Bristow property
and crosses under George Street to the Jail Branch.

A sand pit is located in an open area in the southwestern portion of the Project
Tract. The sand pit face is roughly 25 feet in height.

The “sand pit area” is not a below grade “pit,” but rather an excavation of a hill on
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8.

9.

10.

11.

12.

the northerly edge ofthe cleared area, the face of which opens to the south. A
narrow woods road extends easterly from the pit area to a fork where one portion
of the road continues easterly and another woods road heads in a northerly
direction. The Permittees have constructed a tower (Tower #l) for tiring clay
targets near the northeasterly apex of the road fork. Tower #2 is located along the
northerly woods road at an approximate distance of 150 feet from the first tower.
Other woods roads or paths extend from the area of Tower #2 in northeasterly,
northerly and northwesterly directions.

A life-sized model of a wild pig is suspended from a wire in the woods on the
westerly side of the sand pit face. The life-sized model is released to slide down
the wire across the open-face area as an archery target.

Proiect  Oueration

The Bull’s Eye Sporting Center contains an archery target range, an archery
course, a pit area for target shooting with firearms, and a sporting clays course
with 23 shooting stations. Archery and other activities not involving the firing of
guns may operate year-round and have no restrictions on hours of operation.

The Permit approves a total of 38 hours per week of commercial shooting
operations from April 16 through November 14 of each year. Additionally, the
Permit authorizes up to four special events per year, for which the Permittees may
extend the shooting hours in concert with Finding 12 and Amended Condition 6
of Land Use Permit #5WO743-2  (Revised).

The specific hours for operations involving tiring of guns during weeks in which
there is no special event are established by Condition 6 of the revised permit
under appeal. These hours are not altered in this Permit. They are as follows:

Mondays: None
Tuesdays and Wednesdays: 10 AM to 5 PM
Thursdays and Fridays: 10 AM to 6:30 PM
Saturdays: lOAMto5PM
Sundays: None

During sanctioned tournam ents or other special events (not to exceed four
wcckcnds per year) the wcckcnd hours ;trc as follows:
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Saturdays: 10 AM to 7 PM
Sundays: IOAMtoSPM

13.

14.

15.

16.

17.

18.

No commercial shooting will take place from November 15 to April 15.

The actual hours in which shooting will occur will likely be substantially less than
the total hours allowed.

Sporting Clays

A sporting clays course requires flexibility in course layout. The Permit-tees
initially identified 37 tiring stations, of which only a few would be active at any
one time. In an effort to mitigate noise impacts to the neighbors immediately
north and west of the Project Tract, the Permittees have reduced the number of
firing stations to 20 during normal operations. These firing stations are depicted
and numbered on Appellants’ Exhibit 33 and are named as follows: C6, C8, C9,
C12, C13,  C19, C20,  C21, C22, C23, C24, C25, C26, C27, C28, C29, C30, C32.
One additional site that is not marked on Exhibit A33, but is represented on the
Permiltees  Final Site Plan between C27 and C28. It is named for identification
purposes as C34.

During competitive shooting events, which may occur up to four times per year,
there are three additional firing stations named C 1, C2, and C3 which are located
along a line running roughly parallel to the Wild/Brooks property boundary in the
northwestern quadrant of the Project Tract. These stations are each greater than
200 feet from the perimeter of the Wild property. While firing stations C 1, C2,
and C3 are less centrally located than those named in the immediately preceding
finding, and are arguably more intrusive to neighbors because of their noise
impacts, the limitation on the use of these stations to only four events per year
greatly mitigates their potential impacts with respect to noise.

Sporting clay targets, unlike those used in skeet shooting, are of differing sizes
and shapes. To simulate various types  of hunting situations they are throw-n fi-om
various angles and at varying trajectories.

The objective from the shooter’s standpoint is to hit each target during flight.
This may result in a relatively wide distribution of shot. The physical features of
the course layoul,  including lrccs and Lopoyruphic  fculurcs  cilfi nouelhclcss
confine the shot within fixed angles. Moreover, the shooting platform and
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19. Shooting of clay targets is normally done with a double-barreled, 12 gauge
shotgun, using 2.75 dram loads, and occasionally with 3.0 dram loads. Rifles and
pistols are not used at the sporting clay firing stations. Rather, they are used only
to shoot into the sand pit face.

20. The largest volume of shooters will be present at the Project during the special
events or tournaments. In such an event it is reasonable to expect approximately
50 shooters.

21. At all other times when the sporting clays course is in operation, there will be
substantially fewer shooters.

22. The operation of the sporting clays course, whether with one shooter or more than
one, will generate repeated shotgun blasts and will result in audible noise on the
Project Tract, at its boundaries, and at some nearby residences.

23. Noise testing was conducted as part of a site visit by the Commission on May 3 1,
1995 and as part of the site visit by the Panel on March 21, 1996. Certain
neighbors hired David Adams of New England Air Quality Testing (NEAQT) to
perform noise testing such as that performed at the Commission level. Mr.
Adams was hired as a joint witness by the Appellants and the Permittees for the
Panel Site Visit.

Location of Annellants’  and Adioiners’ Land

24. The predominant land use in the area of the proposed dcvclopment  is rural
residential in generally wooded terrain.

25. Robert and Mary Lefcourt own and reside upon approximately 24 acres of land
which  joins the southerly boundary of the Project Tract, on the easterly side of
George Street. The Lefcourts purchased their land in August of 1983. The
distance from the pit area to the Lefcourts’ property line is approximately 375 feet.

26. Ray and Judy Letoumeau own and reside upon a 4 % acre tract, which is adjacent
to the Lefcourt’s southerly boundary.

27. George and Valerie Wild own a tract of land which adjoins the northeasterly,

associated uprights or “swing stops” can further limit the angles of fire.
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northerly and northwesterly boundaries of the Project Tract.

28.

29.

30.

31.

32.

33.

34.

The Anita Paige property, located along the east side of George Street and
southerly of the Wild property, also adjoins the northwestern boundary of the
Project Tract.

Ruth Bowen  lives on the westerly side of George Street, across from the Paige
residence.

Thomas and Rita Weidman own an 80 acre tract that adjoins the easterly
boundary of the Permittees’ property for a distance of 1345 feet. This tract
contains a Class II wetland protected by the Vermont Wetland Rules.

Noise Results from the Mav 3 1. 1995 Commission Site Visa

The Commission conducted a site visit on May 3 1, 1995 (“Commission Site
Visit”) at which NEAQT measured shotgun noise at the pit, the residences of
Lefcourt, Bristow and Wild, and at certain points along the Lefcourt and Wild
property lines. The latter two are the measuring points designated in the Panel
Site Visit as Ml on the Lefcourt boundary and M3 along the Wild boundary.

Test results from the Commission Site Visit at the Lefcourt residence ranged from
45.1 to 49.8 dBA for a single shooter and 5 1.5 dBA with all four stations firing.
The dBA at the Lefcourt property line southerly of the pit ranged from 60.8 to
6 1.9 dBA. The sound results at the Wild residence were less than 50 dBA and
along the Wild property line ranged from 56.5 to 60.2 dBA.

Noise Results from the March 2 1. 1996 Panel Site Visit

Test results from the Panel Site Visit provide more reliable data than that
collected by the Commission because the 1996 testing was done pursuant to a
Protocol which specified the location and direction of firing  and also the type of
ammunition used. The A-weighted sound level was used. Temperature ranged
from 37 to 40”F,  wind was at one mile per hour or less in all directions. The
humidity ranged from 60 to 75% with periodic light snow.

Noise measurements were collected by Mr. Adams at six sound measurement
points (lab&l Ml through MG on NEAQT-2A)  UI firing was conducted  from
five locations (Fl through F5).  2.75 dram loads were used except on two
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occasions as marked on Mr. Adams’ chart of results. Measurements at each of the /
six monitoring sites during firing of 2.75 dram loads (two shots from each of the
five guns fired), ranged from 56.8 dBA to 87.2 dBA. A 3.0 dram load was fired
from F3 and measured at M4 along the Weidman property line, with a result of
87.2 dBA: the corresponding sound level of a 2.75 dram load at the same firing
and monitoring locations &as 84.9 dBA.

35.

36.

37.

38.

39.

40.

-II,

The sound levels recorded at the Panel Site Visit were generally higher than those
taken at the Commission Site Visit, in part, because the Appellants selected
measuring locations that were located on property boundaries rather than at
residences.

U.S. Environmental Protection Agency (“EPA”) guidelines provide values by
which sound level measurements may be quantitatively evaluated.

EPA suggests that equivalent sound levels in excess of 70 dBA may result in
hearing loss. EPA refers to equivalent sound levels in exceedance of 55 dBA as
“outdoor activity interference and annoyance.”

The sound levels established by EPA were developed by a negotiated scientific
consensus without concern for technological or economic feasibility and are
intentionally conservative to protect the most sensitive portion of the American
population.

EPA recommendations for maximum noise levels relate to equivalent, or
sustained levels of noise. Mr. Adams described equivalent sound levels as the
levels at which EPA guidelines are specified, and he noted that they refer to a
steady sound level represented by a decibel reading for a certain period of time.

,
The equivalent sound level is calculated in a manner similar to that which is used
to determine an arithmetic average. The variables that are utilized include total
collection of sound data, and a fixed period (usually 24 hours) over which to
determine the average. The exact formula for determining equivalent sound
measurements was not provided by the noise testing expert, and the Appellants !
did not submit testimony that accurately represented the equivalent levels of noise 1

from the Project’s operation.

The  smncl readings that Mr. Adams measured during the Panel  Site Visit were
instantaneous noise levels that resulted from the firing of one or more shotguns.
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42.

43.

44.

4.5.

46.

47.

48.

This instantaneous noise data provides an objective measurement of the noise
generated by the guns on the A-weighted decibel scale, but fails to allow a relative
assessment against the criteria established in the federal guidelines.

Equivalent sound levels could have been determined during the Panel Site Visit
and could, with less precision, have been derived from the instantaneous values,
yet no party either encouraged or performed this type of data collection.

The Project’s limited operating hours and the likelihood that there would be
several extended periods during those hours in which no shooting would occur
strongly supports the finding that equivalent sound readings, if measured, would
be considerably less than the instantaneous levels. In any event, equivalent noise
levels could never be higher than the highest instantaneous noise level gathered
during the site visit.

The existing noise level on the Project Tract, without including the noise from
shotgun blasts, is known as the background noise level. Traffic, noise from the
nearby granite quarry, shooting from the Town’s range, and other ambient noise
contributed to a background noise level of between 43.0 and 44.5 dBA on the day
of the Panel Site Visit.

The character of the noise associated with shotgun blasts is such that, if
unanticipated, it could be startling. The noise from  a shotgun blast when heard at
a distance is an irregularly occurring, popping sound.

The Project has only two towers from which targets can be thrown. During a
“busy” day of operations, and even under tournament conditions, the blasts will
only occur sporadically. There will be significant periods within operating hours
where only background noise will be audible at the Project Tract.

The National Rifle Association in its manual for shooting ranges states that the
layout of an outdoor shooting range should allow for a 300 yard shotfall  area from
each shooting station.

H. Robert Rose, the Permittee’s witness and a sporting clays instructor certified
by Sporting Clays of America, stated  that a 300 yard shotfall  zone  is a “very, very
conservative” shotfall  zone. A more typical shotfall  zone for a 3 dram load of 1%
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49.

50.

51.

52.

53.

54.

oz., # 7% shot, aimed at 38” (skyward), would be, on average, 220 yards. The
same shot fired at 0 degrees (i.e. parallel to the ground) would average only 110
yards.

Where an intervening feature such as Baker Brook falls within the potential
shotfall  zone of a given station, the course designer can, within reasonable limits,
ensure that shotfall  is either well beyond, or falls short of the intervening feature.
This is accomplished by presenting the target in a manner such that the trajectory
of a shooter’s shotgun will disperse the shot over the intervening feature, or short
of it. Such manipulation of shotgun trajectory is critical in establishing the firing
stations at C6, C 10, C 19, C20, C2 1, and C25 so that they do not directly deposit
lead shot into Baker Brook. The topography and tree cover within the Project
Tract will tend to restrict the unimpeded flight of lead shot, particularly where the
firing angle approaches zero degrees.

It will only be in the rare instance that a typical shotfall  approaches 300 yards.

The site plan submitted by the Permittees (Exhibit B-A) shows more than 40
shooting stations. Application of the 300 yard shotfall  area from the angles of fire
on Exhibit B-A showed shotfall  areas with significant incursions into the
adjoining properties of Lefcourt, Weidman, Wild, Paige, and Bristow.

The revised site plan, which was introduced as Exhibit B-l, more specifically
identifies the shooting locations and more accurately depicts the allowable angles
of fire. As drawn, B-l eliminates incursions onto the adjoining tracts, although it
does not eliminate the potential for direct deposition of lead shot into Baker
Brook.

The Scaled Site Plan, as amended by Permittees’ proposed condition 1 of its
December 14, 1997 filing, identifies those firing stations which may be used
during the normal operation of the Project. It further clarifies those stations which
have the potential for direct deposition into Baker Brook.

The potential for lead shot deposition into Baker Brook is greatly reduced because
the brook consists of only a fraction of the shotfall  zone, and in many cases, the
stations are very near the bank. Even absent modifications or special precautions
in course design, it would be highly unlikely for shot to fall into the brook from
shooting stations udjaccnt to the corridor of Baker Brook where shooters fire over
the brook.
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55.

56.

57.

IV.

Moreover, additional precautions will be taken by the course designer and the
Project’s operator to reasonably ensure that no lead shot will be deposited directly
into Baker Brook.

I,ead Shot Denosition

The deposition of lead shot in significant amounts may create the potential for
negative impacts upon certain wildlife species. The means by which lead could
potentially cause negative impacts as a result of the Project’s operation are as
follows:

a. Direct ingestion. This is particularly problematic for waterfowl. Thus, the
key areas of concern are the adjacent wetlands.

b. Solubility into water resources on and near the Project Tract. Again, due
to increased soil acidity, and the corresponding decrease in pH of waters in
wetland areas, the adverse impacts of lead deposition may be more
pronounced in wetland areas than in either flowing water or on land.

C. The transport of lead shot offsite,  and particularly into the Jail Branch.

The Permittee has modified the tiring stations so that the lead shot will not be
deposited in any of the wetland areas on the Weidman’s adjoining tract where
direct ingestion by waterfowl would have been possible.

BURDEN OF PROOF

The Permittees have the burden of proof under Criteria 1 and 10, and the
Appellants have it under Criterion 8. 10 V.S.A. $ 6088. To meet their respective
burdens, the Permittees must first meet their burden of persuasion with respect to all
applicable criteria. Permittees must then satisfy their burden of proof by demonstrating
by a preponderance of the evidence that the Project will not result in undue air pollution
under Criterion 1 and will conform with the duly adopted local or regional plan under
Criterion 10. Appellants must satisfy their burden of proof by demonstrating that the
Project will have an undue, adverse impact on aesthetics due to noise under Criterion 8.
& In re Denim, 158 Vt. 230,236 (1992); Re: Killineton.tional  Paper
Realtv Corn., # lR0584-EB-1,  Findings of Fact, Conclusions of Law, and Order
(Revised) at 2 1 (Sept. 2 1, 1990). If the Permittees fail to meet their burden under either
Criteria 1 or IO, or the Appellants succeed in meeting theirs under Criterion 8, the permit
amendment must be denied. Talon Hill Gun Club, Inc. and John Swinitmton,  # 9AO192-
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\ 2-EB, Findings of Fact, Conclusions of Law, and Order at 7 (June 7, 1995).

Ii
// v. CONCLUSIONS OF LAW
1(
I
I! Criterion 1 (Air/Noise)

111 Noise is considered air pollution where its occurrence may cause adverse health
effects. The test for undue air pollution caused by noise is whether the noise has
“impacts rising above annoyance and aggravation to cause adverse health effects such as
hearing damage.” Talon Hill Gun Club. Inc. and John Swininem, Land Use Permit
Amendment # 9AO192-2-EB,  Findings of Fact, Conclusions of Law, and Order at 8 (June
7, 1995), && Re: John and Joyce Belter, # 4C0643-6R-EB,  Findings of Fact,
Conclusions of Law, and Order at 13 (May 28,199l).

The United States EPA guidelines suggest that hearing damage may occur at
equivalent sound levels that exceed 70 dBA. The noise levels used by the EPA in setting
its guidelines are equivalent sound levels. The parties did not prepare evidence
demonstrating equivalent sound levels. Rather, the NEAQT data collection performed
during the Panel Site Visit depicted instantaneous noise levels exclusively. By providing
the instantaneous level, the Permittees submit a conservative measure of noise data, since
the average or equivalent level will always be lower.

[2] [3] The noise data that was collected during the Panel Site Visit establishes
instantaneous sound levels at the boundary lines of the Appellants’ adjoining tracts. The
Board finds that measuring noise levels at the point on an adjoining owner’s land at
which the noise level is highest is appropriate and it has previously evaluated noise
impacts by consideration of evidence at the boundaries of the project. & u, Re: John
G oss Sand & Gravel, # 5W1198-EB,  Findings of Fact, Conclusions of Law, and Order
(April 27, 1995) (noise and dust evidence taken at the closest project boundaries and
residences).

II
In this Appeal, however, there is little potential to demonstrate adverse health

1 effects - even where noise levels were measured at the property boundaries. Each of the
i adjoining appellants’ residences is quite distant from the property boundary at which

measurements were taken, and the intervening landscape consists of both dense forest
; growth and hilly terrain. In order to sustain hearing loss or other adverse health effects
! ;
1

from noise in the decibel range that was recorded at any of the measuring locations
idcntificd  in the Protocol two indcpcndcnt facts, not cstablishcd  hcrc, would need to bc

I/ found. First, a potentially affected person would need to be nearly continuously subject
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to that noise, and second, the equivalent or average noise level would have to be shown to
be in the same range as the instantaneous noise level resulting from the shooting. In the
one instance where measurements were taken during the Panel’s site visit at the Paige
residence, the highest recorded instantaneous level was 58.5 dBA, well below the danger
of any adverse health effects. Instantaneous levels recorded during the Commission’s site
visit at the Wild residence were less than 50 dBA.

In a prior case in which the permit applicants sought to construct a subdivision,
site preparation required drilling and blasting. Re: John and Jovce  Belter, # 4C0643-6R-
EB, Findings of Fact, Conclusions of Law, and Order at 13 (May 28,199l). The Board
relied on distances from the source of the noise to the residence. While the noise levels
recorded at the various residences in u approximated those found at the boundary
lines here, the Board specifically noted that unless the neighbors were outside
continuously during the drilling and blasting, the project would not have the potential to
cause actual hearing damage or other adverse health effects. In this Appeal, only if the
neighbors were at the boundary lines continuously would there be a potential for any
adverse health effects. In m, although the source of the noise had a limited duration,
the resulting noise was from drilling and blasting which was more continuous than the
shotgun blasts here. In this case, were Appellants to stand at their respective boundary
lines, or at the curtilage  of their respective residences, they would experience noise in the
“annoyance” category. While the noise would be significantly louder at the property
boundaries than at the residences, the Permittees have satisfied their burden that the
Project will not cause adverse health effects and will, therefore, not result in undue air
pollution.

Accordingly, the Board makes a positive finding under Criterion
Pollution).

Criterion 8 IAesthetics/Noise)

1 (Air/Noise

[41 In order to issue a permit, the Board must find that the Project “[w]ill not have an
undue adverse effect on the scenic or natural beauty of the area, aesthetics.” 10 V.S.A. $
6086(a)(8). Noise is one component of the Board’s Criterion 8 aesthetics analysis. See

: .w and Louse Duckless,  Application # 7RO882-EB,  Findings of Fact,
Conclusions of Law, and Order (June 11, 1993); Re: d/b/a Soeedwell.  Inc,,
# 7C0568-2-EB  (Revised), Findings of Fact, Conclusions of Law, and Order (February
29,1996). In conducting such an analysis, the Board must first determine whether the
Project  will have an adverse  cl’fc~t ;utd,  il ho, whether that impact is “undue” under one or
more of three factors. Re: Oue&&&es COQ_ Applications # 3 W04 11 -EB and
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#3 W0439-EB,  Findings of Fact, Conclusions of Law, and Order at 18-I 9 (Jan. 13, 1986);
Talon Hill, m at 9- 10.

Adverse Effect

A project will have an “adverse” effect if it does not “fit” its context. The Board
looks to the nature of the project surroundings and the compatibility of the project with
those surroundings. Talon Hill. supra  at 9. In Re: R.J. Colton  Comnanv. Inc., Findings
of Fact, Conclusions of Law, and Order, Application #9A0082-  1 R-2-EB at 11 (Jan. 14,
1992),  the Board stated that in “an area with a strong rural and residential context,
commercial and industrial noise above ambient noise level does not fit and therefore the
project will have an adverse aesthetic effect.”

Project-generated traffic is another aesthetic and noise impact which if excessive
may be intrusive and adverse to a quiet rural residential area. Re: Charles and Barb c
Bickford, #SW1 186-EB,  Findings of Fact, Conclusions of Law, and Order at 33 (:a; 22,
1995). In this Appeal the evidence suggests that the Permittees may have up to fifty cars
for a tournament or special event. These events would only occur up to 4 times per year
and, as such, would not generate enough traffic to constitute intrusive or adverse impacts.
Such trafftc impacts do not, of themselves, constitute an adverse effect.

The introduction of an outdoor commercial shooting range on the Project Tract
does not fit the surroundings and is thus adverse under Criterion 8 of Act 250. See. Talon
m, w at 9; Bickford; R.J. Colton,  m at 11.

Undue Effect

An adverse impact is undue if the Board reaches a positive conclusion to any one
of three questions, as follows:

1. Does the project violate a clear, written community standard intended to
preserve the aesthetics or scenic beauty of the area?

2. Does the project offend the sensibilities of the average person? Is it
offensive or shocking because it is out of character with its surroundings
or significantly diminishes the scenic qualities of the area?

3. IIus the ;\pplicnnt  failed  to &kc gcncrally  available mitignlion  slcps  which
a reasonable person would take to improve the harmony of the proposed
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I/
project with its surroundings?

II Ouechee Lak

i!
es, m at 19-20; Re: Talon Hill, w at pages 9-10.

;I
jj 1. Written Community Standard

(j
i 1

With regard to a written community standard, the only guiding principle arguably

i ]
related to aesthetics is a recognition and respect for the physical and human conditions of
the Town identified in the Orange Town Plan. Orange Town Plan at 22. The written

ij community standard was not identified by the Permittees because in this instance there is
I ; no expressly adopted community standard regarding noise or aesthetics. Appellants have

failed to conclusively establish that the general statement respecting physical conditions
;I .1s a valid community standard. Likewise, Appellants have not identified any other

j
0

community  standard against which to measure the adverse impacts resulting from
shotgun noise from the Project. As such, the Board concludes that there is no undue

! adverse effect attributable to a failure to conform to a written community standard.

2. Offensive or Shocking

The impact or quality of noise is not entirely reflected by a decibel rating. The
i degree of noise annoyance must also consider the duration and intermittency  of noise.
: 1
!!

Impulse noises, such as gunshots, are often judged to be ‘noisier’ or more unwanted than
non-impulsive noise having the same total integrated energy. Notwithstanding, the Board

;
!

concludes that, given the mitigation that is occurring, the noise from the Project is neither

: i
shocking nor offensive. The Project, though noisy at certain times, does not significantly
diminish the scenic qualities of the area. Accordingly, the Board concludes that the

/ adverse effect is not undue under the second component of the’ouechee  Lakes test.

3. Mitigatiop

!/
1’

The Project has been made more  harmonious with its surroundings due to
conditions which mitigate the adverse noise impacts attributable to the Project. The

i
i

Project’s sporting clays course, and all other operations involving the firing of guns is
only authorized to operate seasonally as depicted in Findings of Fact 10 and 13. During

i the season in which firing is allowed, the hours of operation are limited as indicated in

11
Findings of Fact 11 and 12. These limitations are explicit conditions of Land Use Permit
#5WO743-2  (Revised). Those conditions remain binding upon the Pen&tees.  In
i.&lition,  from the original 37 proposed  stations to be used during the normal operations

1 of the Project, the Permittees have reduced the number to 20. The 17 firing stations
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which have been eliminated were those closest to the Project Tract’s boundaries. More
generally, the Permittees have introduced a 200 foot buffer zone around the perimeter of
the Project Tract wherein no shooting activity shall take place.

The Permittees have located the majority of the shooting stations, as well as the
towers, on the central portion of the Project Tract and directed the firing stations toward
the center of the Project Tract, rather than toward the neighboring properties. By doing
so, the Permittees  have reduced the intensity of the noise at the property boundaries. The
sheltering of the Project that is achieved by retaining a densely vegetated tract also
contributes to noise mitigation at the property boundaries. The presence of this
vegetation partially shields both the visual and audible elements of the Project.

Compounded with the removal of certain firing stations and the significant
limitations on the months, days, and times of allowed operation, Permittees
reconfiguration of the sporting clays range as depicted in the Scaled Site Plan and
modified by proposed conditions which eliminate certain shooting stations substantially
diminishes the adverse impacts attributable to noise. The Board concludes that, to the
extent feasible given the nature of the Project, generally available mitigating steps have
been taken by the Permittees. These steps are formally adopted as permit conditions in
the attached permit and will improve the harmony of the Project with its surroundings.

The Board, in part due to the conditions it imposes in the Permit, makes a positive
finding under Criterion 8 (Aesthetics/Noise).

titerion  10 (Conformance with the Town Plan)

In order to demonstrate compliance with 10 V.S.A. 9 6086 (a)(lO), an applicant
must show that the project for which a permit is sought conforms with the duly adopted
local or regional plan, or capital program under 24 V.S.A. Chapter 117 ($9 4301-4495).
The Appellants argue that the Project’s noise impacts violate provisions of the Orange
Town Plan (“Plan”). In addition, Appellants identified the protection of Baker Brook as a
value that is protected by the Plan and challenge the District Commission’s ruling that the
Project conformed with the Plan in this respect.

Under the Supreme Court’s Molpano  analysis, the Board must first identify any
“specific policy that would prohibit the proposed development,” at the same time heeding
the Court’s admonition to avoid basing Criterion 10 nonconformance on broad or vague
statements that contain no prohibition on the proposed uses in the area involved. ti
w, 163 Vt. 25,29,31  (1994).
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PI This Board, in a recent decision elaborated upon the proper analysis which it will
undertake when interpreting the provisions of an applicable town plan. See, T&
Mirkwood GrouD and Barrv Randall, Application #l R0780-EB,  Findings of Fact,
Conclusions of Law, and Order (August 19, 1996) at 25-3 1. The Board first determines
whether thi town plan provisions at issue are specific or ambiguous. Id, at 25 and s
&Q, Re Manchester Commons Associates,  #8BOSOO-EB,  Findings of Fact, Conclusions
of Law, and Order (September 29,1995). While Mirkwood  was decided after the initial
briefs were filed in this Appeal, the test which it established to determine whether a town
plan provision is specific or ambiguous is illustrative. The test provides that in order to
be deemed a specific policy, the applicable provision must: (a) pertain to the area or
district in which the project is located; (b) intend to guide or proscribe conduct or land
use within the area or district in which the project is located; and (c) be sufficiently clear
to guide the conduct of an average person, using common sense and understanding.
Mirkwood at 29.

With respect to noise impacts, the Plan only provides a general policy statement
which directs residents of Orange to ensure “recognition and respect for the physical and
human conditions of the Town” and tempers this requirement with the assurance that the
Plan “does not aim to i&tinge  upon the rights of property owners.” Plan at 22. Under
the Mirkwood  test, although these provi&ons  apply broadly to all lands within Orange,
these guidelines are merely directory in nature and do not “intend to guide or proscribe
conduct or land use.” Likewise, the Board concludes that neither of these provisions,
even if found to be proscriptions on conduct or land use, is “sufficiently clear to guide the
conduct of an average person, using common sense and understanding.” Appellants
merely recite these policies in their discussion of a written community standard
governing noise, discussed above under Criterion 8 analysis. The Board finds that the
language employed by the Plan, insofar as it relates to noise impacts, is merely directory.
Moreover, the language because it could be interpreted in any number of ways is
ambiguous rather than specific.

Likewise, the Plan contains no specific policies regarding the potential impacts
upon the Baker Brook and the adjacent Class II wetland. The Plan at pages 19-20 merely
sets forth a narrative describing the water reSources  of the Town, including Baker Brook,
and it identifies the protection and preservation of important natural and historic features
of the landscape including, air, water, wildlife and land resources as a planning goal of
high priority. Orange Town Plan at 19-20; Section 1: Orange Planning Goals at (6).
Indeed, with respect to wetlands, the Town Plan states as follows: [alctivity  in wetlands is
regulated by both State tild  F&era1 governments, and Orange &sires no addilioual
restrictions. Plan at 20.
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[61 According to Mirkwood and the Supreme Court’s guidance in In re Molaan~,  lack
of a specific policy does not end the inquiry as to compliance with Criterion 10. Rather,
these decisions direct that in the absence of a specific policy, the Board must look to any
applicable zoning by-laws to attempt to resolve the ambiguity in the town plan provision.
Where there are no relevant zoning by-laws, the Board will attempt to construe the town
plan provisions at issue by further consideration of the town plan. Jvlirkwood  at 25.
Orange has not elected to adopt either zoning by-laws or any applicable zoning
ordinance. This frustrates the Board’s ability to divine a more specific meaning from the
broad policy statements in the Plan.

Nevertheless, the relevant provisions of the Plan which are at issue may still
provide guidance under Criterion 10. Although all relevant policies that have been
identified by the Appellants are ambiguous policies, it does not follow that these policies
have no bearing upon the Board’s application of Criterion 10. Rather, the Board must
apply those ambiguous provisions in a manner that is consistent with the context of the
plan in which they appear. Re: Donald and Garv Thomas, #280993-EB,  Findings of Fact,
Conclusions of Law, and Order (Nov. 20, 1995). With respect to noise, the Board
concludes that it can not construe the broad policy to ensure recognition and respect for
the physical and human conditions of the Town to have any regulatory effect under
Criterion 10. While the general principle it sets forth is universal, it is so ambiguous in
the regulatory context that it is nearly devoid of meaning.

Ii
I

I/ Nonetheless, some of the ambiguous provisions of the Plan are sufftciently  clear

ii
to warrant conditions that effectuate their goals, however broadly stated, although the

I /
ambiguous nature of the town plan provisions at issue eases the Permittees’ burden of
proving compliance with those provisions. Thus, with respect to the protection of Baker

~ j Brook, and the protection of the water supply of the Town of Orange, the Board, in
11 concert with the language of the Plan, interprets those provisions as goals of a high
11 priority. Accordingly, it has imposed conditions that prohibit the direct deposition of
i lead shot into Baker Brook and which require monitoring of Baker Brook. These

conditions are imposed in order to ensure the integrity of wildlife resources residing in
i Baker Brook and to ensure that the quality of water flowing downstream from the Project
/ j Tract does not jeopardize water supply for human consumption.

The Board concludes that the Orange Town Plan contains no policy, either
specific or ambiguous, that prohibits the Project. The Board further concludes that as

I 1 conditioned, the Project complies with the Orange Town Plan. Accordingly, the Board
Ii makes a positive finding under Criterion 10.
ii
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VI. ORDER

1. Land Use Permit #5 W0743-2-EB  is hereby issued.

2. Jurisdiction over this matter is returned to the District #5
Environmental Commission.

Dated at Montpelier, Vermont this 27th day of February, 1997.

ENVIRONMENTAL BOARD

Steve E. Wright
Marcy Harding
Becky Nawmth
Samuel Lloyd
Robert G. Page
John Farmer
William Martinez


