
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $6 6001- 6092

Bull’s_Eye  Sporting Center
David and Nancy Brooks
Wendell and Janice Brooks
Land Use Permit #5W0743-2-EB  (Altered)

MEMORANDUM OF DECISION ON APPELLANTS’
OBJECTION TO THE DECISION

AND ORDER ISSUING ALTERED PERMIT

This decision pertains to the Appellants’ Objection to Amended Land Use Permit
#5W0743-2-EB,  as issued in conjunction with Findings of Fact, Conclusions of Law, and
Order, dated February 27, 1997. Although, the Appellants have characterized this fling
as an objection to the February 27, 1997 decision, because Appellants seek a modification
of the Permit, their objection is treated as an Environmental Board Rule (“EBR”)  3 l(A)
Motion to Alter the decision.’ The Board hereby grants the Motion to Alter in part;
denies the Appellants request for an additional hearing; and reissues Amended Land Use
Permit # 5W0743-2-EB  (Altered). Accordingly, with the adoption of this significant
correction, the Altered Permit issued herewith supersedes the Amended Permit dated
February 27, 1997. The Altered Permit is not premised upon any modifications or
changes to the supporting fmdings of fact, conclusions of law, and order, as the change is
merely a correction of a drafting error that was overlooked before issuance of the Permit.

I. BACKGROUND

On February 27, 1997, the Board issued Land Use Permit Amendment #5WO743-
2-EB and supporting Findings of Fact, Conclusions of Law, and Order authorizing the
operation of the Bull’s Eye Sporting Center in Orange, Vermont.

On March 3 1, 1997, the Appellants filed a timely “Objection and Request for
Evidentiary Hearing.” On April 9, 1997, the Applicants filed a Reply to Appellants’
Objection to Decision. As discussed above, the Appellants’ Motion is treated herein as a
Motion to Alter. Such a motion is authorized under EBR 3 1 (A) and a specific format for
such a motion is described therein. Applicants take issue with Appellants’ filing claiming
that it is not consistent with the carefully proscribed requirements of EBR 3 1 (A).

Because the Town of Orange tiled a letter appearing to be a request for reconsideration or motion
to alter beyond the time frame allowed by EBR 3 I, the letter does not warrant treatment as an additional
motion to alter. Insofar as it pluports  to be a motion to alter, the request is denied. Where the contents of
that letter are germane to issues set forth by the Appellants’ objection, however, the Board will
acknowledge the Town’s April 10 letter as a supporting memorandum.
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Notwithstanding such inconsistency, the Board will favor substance over form and
respond to the Motion, which was characterized as an objection. EBR 3 l(A)(3) states
that the Board should act upon motions to alter promptly, and that “it is entirely within
the discretion of the board . . . whether or not to hold a hearing on any motion.”

On April 14,1997,  the Orange Selectboard tiled a letter dated April 10, 1997.
Among other things, the letter serves as the Town’s request for a reconsideration of the
Board’s decision. Attached to the Town’s filing is a petition of several landowners who
live near the site, many of whom constitute the Appellants in this appeal. While the rules
allow a party to file a request for reconsideration, they also specify a time period within
which such reconsideration request or motion to alter the decision must be tiled. In this
case, that period expired on March 3 1,1997. On April 16,1997,  Applicants, by a letter
dated April 15, 1997, tiled an objection to the Town’s request. On April 2 1, 1997,
Appellants’ (as party appellants rather than citizen petitioners) tiled a Response to
Applicants’ Letter dated April l&l997  arguing that the Town’s filing is not a self-
standing request for reconsideration subject to the 30 day time frame set forth in the rules,
but is instead a response to the Appellants March 3 1 filing (i.e. the Motion to Alter).
Appellants appear to contend, therefore, that because the Town’s letter/request is within
the 15 days allowed by EBR 12(F) for responses, it should be considered.

II. DISCUSSION

A.
. .

The App&uns’ Objem for Evlm

Although Appellants have not called their March 3 1 filing a motion to alter, a
portion of their filing claims that the Board has misrepresented the allowable angles of
tire in the Permit at 45 ’ rather than the 30” that was represented in the final site plan, and
throughout the remainder of the testimony. On this point, Appellants have a meritorious
claim, and the Permit should be altered to reflect that the allowable angles of fire at the
shooting stations is indeed 30”. As described below, however, the hearing requested by
the Appellants is not required by either the Vermont APA, Act 250, or the Environmental
Board Rules.

Appellants’ principal claim is a legal challenge to the Boards incorporation of an
additional shooting station (C34) between two that had been represented on prior site
plans (C27 and C28). In its proposed conditions, the Applicants offered significant
mitigation of noise impacts by limiting the use of the stations nearest to the Wild/Paige
property lines (C 1, C2 & C3) to only those occasions during which competitive shooting
would take place. Moreover, several other of the previously proposed stations were
removed altogether. As a consequence of the reduction in sites near the Project’s
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perimeter, the total of allowable sites was reduced. Accordingly, the Applicants proposed
one additional site that Appellants argue had not been subject to review or cross
examination. It is with the inclusion of this additional site (referred to in the Permit as
station C34) that Appellants take issue.

Appellants proffer a host of arguments as to why incorporation of this additional
station, and the use of the final site plan that was submitted in the proposed conditions,
are improper. Specifically, Appellants argue that “the permit amendment and decision
were predicated and dependent upon a revised site plan submitted with Applicants’
proposed findings of fact, as to which there was no evident&y hearing or opportunity for
argument, contrary to law (3 V.S.A. 5809(c)),  EBR 18(F), due process, and precedent.”
Appellants request an additional hearing.

Each alleged impropriety will be addressed in turn:

(1) 3 V.S.A. $809(c) states as follows:

$809. CONTESTED CASES; NOTICE; HEARING; RECORDS

(c) Opportunity shall be given all parties to respond and present evidence and argument
on all issues involved.

In this case the issues involved were whether the Project complied with Criteria 1,
8 and 10 of Act 250. The Applicant’s filing of proposed conditions (as well as the filing
of proposed findings and conclusions), did not amount to the introduction of any new
issue. If a new issue were introduced and if it were to be considered by the Board,
Appellants and all other parties would be entitled to an opportunity to respond. T’he
Applicants’ proposed conditions, however, did not introduce any new issue. Rather, the
proposed conditions effected a mitigation of the projects’ impacts and were consistent
with, indeed driven by, the proposed findings of fact and conclusions of law which the
parties had proposed and particularly with those findings and conclusions which the
Board adopted and included in its decision.

Appellants seem to contend that the noise data and shotfall  issues that had been
addressed throughout the hearing with respect to the site in general were wholly separate
from those attendant to placement of C34 - and irrelevant to it. An important question to
ask when discussing whether the Board has complied with 3 V.S.A. $809 is whether the
Appellants’ testimony, arguments, or proposed findings and conclusions would have been
any different had C34 been part of the site plan. In this case, it seems clear that the
addition of C34 presents no new issue. Likewise, were the Applicants’ proposed
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conditions to require a revision that was a material or substantial change to the Project,
and where the adoption of such proposed condition was necessary to reach a positive
finding under one of the criteria under which a denial is authorized, then the Project
would have to be denied.

Therefore, if the Applicant’s proposed condition, rather than effecting a
significant mitigation of impacts, had as a consequence of its adoption either the potential
for “significant impact with respect to any of the criteria...” (i.e. substantial change) or
had a significant impact on any finding, conclusion, term or condition of the project’s
permit&which impact affected [negatively] one or more values sought to be protected
by the act (i.e. material change), such condition would not be allowed. For example, if a
20 foot concrete sound barrier at the project boundaries were proposed as Applicants’
condition, hence reducing noise impacts such that criterion 1 (Air/Noise) and 8
(Aesthetics/Noise) were complied with, such condition would, nonetheless, not be
permissible because it introduces either a material or substantial change to that proposal
which the Board had reviewed. In contrast, the proposed condition which has as one
facet the addition of station C34 does not effect a substantial or material change. In sum,
the proposed conditions greatly reduce the overall project impacts even with the addition
of C34. Here the evidence has been submitted on the impacts of the Project as a whole.
C34 presents no unique impacts that would warrant an independent hearing. It is
important to note that the net reduction of 10 shooting stations and the significant
limitations proposed on 3 others was part of an effort to reduce the overall impacts of a
project whose impacts were discernable without consideration of the additional station
c34.

Under 10 V&A. $809(c) (a provision of the Vermont APA), the decision and
permit were validly arrived at and no additional hearing is required.

(2) Next, Appellants argue that EBR 18(F) requires that all parties have an
opportunity to “respond to the last permit or evidence issued.”

It is well settled that proposed findings and conclusions, of themselves, are not
evidence. It is not by mere reflex that the following language is inserted into Board
decisions:

To the extent any proposed findings of fact and conclusions of law are included
below, they are granted; otherwise, they are denied. See Pew of VW
Hardwick 9 143 Vt. 437,445 (1983) (emphasis added).

Likewise, proposed conditions are just that; they are proposed. The more clearly those
proposals shore up with the facts believed and conclusions drawn from the testimony,

V
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exhibits and other evidence that were submitted to the Board, the more likely they are to
be adopted. Such adoption is in the Board’s discretion. The logic of Appellants’
argument in support of its request for an additional hearing seems to be premised upon
the view that the proposed conditions are of themselves new evidence. Again, proposed
findings, conclusions, and conditions, when properly drafted, are neither new evidence
nor the presentation of new issues. If a proposed finding is a veiled attempt to introduce
new evidence it is improper to even consider it. If it is a new issue, it is beyond the scope
of those issues that were argued before the Board and likewise it can and should be
dismissed without fanfare or an opportunity to be heard.*

With respect to conditions, it has long been recognized that permit conditions are
necessary where, in their absence, a permit denial would be required. See Re: Stowe
w, Land Use Permit Application #5L0822-12-EB,  Findings of Fact,
Conclusions of Law, and Order, &X at In re Stowe Club Hi&&&  Supreme Court
Docket No. #95-341 (1996). Therein, the Board held:

In those cases where a permit is issued, very often the applicant’s representations
are the basis for permit conditions. The purpose of permit conditions is to
alleviate adverse effects that would otherwise be caused by the project. Those
adverse effects would require a conclusion that a project does not comply with the
criterion at issue unless the condition is followed.

Isl. at 10.

In many cases, the Board itself generates the necessary conditions based on an
application of relevant facts to the Board’s analysis of the potential impacts under a
particular criterion in issue. It is common, however, for the Applicants, or often times the
Appellants, to propose conditions to eliminate or reduce potential adverse impacts. The
Applicants’ proposed conditions were of this sort. They were adopted precisely because
they mitigated impacts. The evidence regarding those impacts had already been
submitted. As noted above, the proposed conditions eliminated many previously

Proposed conditions which requested an action that generated new impacts under the criteria and without
which the Board could not reach a positive finding on any criterion under which a denial is authorized,
could either be dismissed by the Board as inconsistent with the record evidence or cited as a substantial or
material change thereto. Either result would require a denial of the project, In such a case, the Board’s
inability to adopt the proposed condition would be cited in the decision as a reason for the denial, thereby
putting the applicant on notice of the proposed projects’ deficiency which could then be remedied on
reconsideration by the applicant proposing the revised project with the condition incorporated into its new
proposal. The example of the 20 ft. concrete wall to block noise, alluded to above, would effect this result.
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reviewed stations, and ensured the drastic reduction in the hours of operation of others.
In an attempt to offset the loss of shooting stations at the perimeter, one additional site
was proposed near the center of the Project Tract. As discussed above, this did not
introduce a new issue, and it does not trigger the need for additional evidence. The noise
impacts and lead shot impacts of C34 will be indistinguishable from C27 and C28 which
are on either side of it.

EBR 18(F) does not require that an additional hearing be conducted.
I

(3) Due Process and Precedent

Finally, the Appellants contend that they have a right to an additional hearing
based on the submission of the final site plan, pursuant to “precedent” and their due
process rights. The Appellants have not cited to any case law from the Board or the State
courts which supports the view that it is impermissible for the Board to incorporate a
proposed condition that allows an affirmative conclusion to be reached under the criteria

/ , (here, criterion 8). As Applicants’ memo points out, fair and reasonable inferences may
1 j be drawn from the evidence. a, &ate of Geotg&o&y, 115 Vt. 1,9 (1946). In this
j i case, the evidence supported the conclusion that shooting from locations C24, C27, C28,
/ ’ and C29 within the limitations set by the Board would not violate the criteria of Act 250.
I The Appellants have failed to establish why the introduction of C34 (which is literally
I right between C27 and C28, and which addition is the only revision to the preceding site
1 plan other than the elimination of 10 shooting stations) requires independent findings and
/ additional evident&y hearings. Appellants’ own drawings and exhibits of the proposed
~ I Project are nearly identical to the final site plan - except for the fact that prior to the
I incorporation of the Applicants’ proposed condition there were 10 additional shooting
i / stations, and three that were proposed as continually in use, rather than for competition
i 1

!I

only as the proposed conditions provide. As revised, the slightly modified site plan has
no potential to increase the projects’ impacts.

B.
. .

The  PetrtlM  to the Select B~l9.1992

’
This  document has no significance to the Board’s review of the Bull’s Eye

Project. It is a request to the Town to take action. The Board is not authorized to act

11
upon it.

C. 1 10 Lw Select Roard to the Ch&

This document may have been an attempt to request reconsideration or alteration ;_

1 of the Permit, although it is not entirely clear. Even if it were such a request, it was I

I
I
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submitted well beyond the deadline established for such motions by EBR 3 1. Rather, the
Board has treated the letter as a memoranda in support of Appellants’ March 3 1 Motion
to Alter, though it should be noted that the Town’s letter makes no reference to the
Appellants’ Motion. Applicants, through their April 15, 1997 letter, contend that
because the Town’s letter is a request for reconsideration outside of the permitted 30 day
filing deadline set forth in EBR 3 1 (A) it should be disallowed as untimely. The
Appellants filed a Memorandum in Response to Applicants’ letter and selectively cite the
portion of EBR 12(F) which states: “all memoranda in reply to a motion shall be filed
within fifteen days of service of the motion.” What Appellants neglect to cite is the first
clause of that rule which states: “Unless otherwise specified in these rules, . . .” The rules
for reconsideration requests are specifically set forth, the Town of Orange need not have
relied upon the Appellants to decide to request reconsideration. The Town’s
reconsideration request is untimely and is, therefore, denied.

The Town includes in its letter a statement that the 45 ’ allowable angle of fire that
was approved in the Permit was inconsistent with the evidence and, therefore, improper.
The Town’s concerns regarding permissible angles of fire have been addressed by the
modification to the Permit reducing the angle of fire  set forth in condition 8 to 30”. In
addition, the Town alleges that considerable amount of logging has taken place on the
Project Tract. Condition 1 of the Altered Permit contains a clause that acts as a restraint
against any substantial or material changes to the Project. Specifically, it states that “No
changes shall be made in the Project without the written approval of the District #5
Environmental Commission.” Thus, approval for any significant tree cutting or other
means of removing vegetative cover is required where such removal constitutes either a
material or substantial change. Such approval is recommended for any cutting activity
that may impact vegetative cover that was found to enhance mitigation of noise impacts.
As this requirement is already covered by the Permit condition requiring approval for any
material or substantial change, no additional changes are necessary.
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III. ORDER

(1) The Motion to Alter the Permit is granted with respect to modifying
Condition 8 such that it authorizes a 30” angle of fire, in all other respects
the Motion is denied;

(2)

(3)

(4)

The request for an evidentiary hearing is hereby denied;

Land Use Permit Amendment #5W0743-2-EB  (Altered) is hereby issued;

The Board incorporates the Findings of Fact, Conclusions of Law, and
Order dated February 27,1997  into the Altered Permit. No changes to
those findings or conclusions are either necessary to effect the issuance of
the Altered Permit or warranted by Appellants’ request.

Dated at Montpelier, Vermont this 8th day of May, 1997.

ENVIRONMENTAL BOARD

Steve E. Wright
Marcy Harding
Becky Nawrath
Robert G. Page, M.D

F:\USERS\VlCTORlAU’MLiBROOKS.MOD
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PORTNOW,  LITTLE & CICCHETTI, PC.

4.’ ATTORNEYS AT l_AW

- P.O. Box 907

Buw~~mn.  VERMONT 05402-0907

(602)  662.6511

Vermont Environmental Board
National Life Records Center Building
Drawer 20
Montpelier, VT 05620-3201

Att: Joseph Minadeo, Associate General Council
-

L Re: Bull’s-Eye  Sporting Center - LUP Amendment ffSW043-2-EB  (revised)

Dear Joe:

Pursuant to new condition number eight of the referenced permit, I enclose for review and
approval by the Board’s legal staff a specimen sign pertaining to deposition of lead shot into
Baker Brook.

Please let me know at your earliest convenience whether the proposed signs are acceptable.

Sincerely,

U

David W. M. Conard

DWMC:sgh

Enclosure

L cc: the attached service list, with enclosure.



Bull’s=Eye Sporting Center
Rules for Shooting

so as’not to deposit any lead shot
into Baker Brobk.

The deposit of lead shot into Baker Brook is
specifically prohibited under our Act 250 permit.

Lead shot can be hazardous to humans and wildlife,
when ingested, or leached into the water supply.

Anyone specifically causing shot to land in the water
will be escorted from the grounds.

4/l 5197



Re:

STATE OF VERMONT
VERMONT ENVIRONMENTAL BOARD

Land Use Permit #5W0743-2-EB (Revised)
Bull’s_Eye  Sporting Center
David and Nancy Brooks, Wendell and Janice Brooks

‘: Ib ,

APPELLANTS’ OBJECTION TO THE BOARD’S DECISION
AND REQUEST FOR EVIDENTIARY HEARING AND ARGUMENT REGARDING THE

SITE PLA,, SUBMITTED WITH THE APPLICANTS’ PROPOSED FINDINGS

Appellants, by and through their attorney, Stephen A. Reynes of Wilson & White. P.C.,

hereby file this Objection to the permit amendment and decision issued by the Board on February

27, 1997, as being predicated and dependent upon a revised site plan submitted with the

Applicants proposed findings of fact, as to which there was no evidentiary hearing or opportunity

for argument, contrary to law, including 3 V.S.A. section 809(c) of the Administrative Procedure

Act. Environmental Board Rule IS(F), due process and precedent. Because no hearing and

opportunity to be heard has occurred on the Site Plan submitted with the Applicants proposed

findings. it is respectfully submitted that the Board should, if it wishes to consider the new Site Plan

submitted with the Applicants’ proposed findings, schedule an evident&y  hearing with opportunity

for argument. This objection and request is filed pursuant to Environmental Board Rule 31(A)

which provides for claims of improper use of procedures.’

MEMORANDUM OF LAW

I. BACKGROUND

The Board issued a Memorandum of Decision on September 30, 1996, which stated that the

record was incomplete and ordered the Applicants to submit a revised Scaled Site Plan to show

certain information and ordered that other parties would have an opportunity to present rebuttal



evidence. The Board held a hearing on the Applicants’ latest Site Plan and related evidence on

December 18, 1996. The Board directed the parties to submit their proposed findings and

conclusions by January 14, 1997.

Both the Applicants and the Appellants submitted their proposed findings on January 14,

1997. The Applicants’ proposed findings and the Board’s permit is predicated and dependent upon

the 4& site plan the Applicants have submitted on this appeal -- a Site Plan which the Appellants

and other parties have had no opportunity to test with cross-examination or rebuttal evidence before

the Board.’ The Applicants’ 4”’ Site Plan includes “a new shooting station” (Applicants’ proposed’

findings at page 2) which the Board designates as C34 and approves; the 45% angle of fire allowed

under the permit means there will be shotfall  on adjoining lands of Paige and Wild from the new

shooting station.’ There has been no hearing and opportunity to be heard on the newest proposed

Site Plan.

Act 250 provides that “[tlhe provisions of chapter 25 of Title 3 [the Administrative

Procedure Act] shall apply unless otherwise specifically stated.” 10 V.S.A. 9 6002. Section 809(c)

of that chapter, pertaining to contested case proceedings, provides as follows: “Opportunity shall

be given all parties to respond and present evidence and argument on all issues involved.” See, h

re Crushed Rock, 150 Vt. 613,625 (1988). Similarly, Environmental Board Rule 18(F) provides

’ See also EBR 6 (computation for filing of time when the subject tiling period ends on a weekend or holiday).
’ The Board’s February 27 Decision states: “Included with the Permittees’ filing was a final site plan identifying a
total of 23 shooting stations (‘Final Site Plan’)“; the Decision states that the “Final Site Plan is attached to Land Use
Permit #SW0743-2-EB  as Appendix A.”
’ The Site Plan submitted with the Applicants’ proposed findings shows a shotfall zone for the new shooting station
at 30% almost touching the property borders with Paige and Wild. It is evident that the allowed 4506  angle of
dispersion would allow shotfall onto lands of Paige and Wild. The Board’s findings state that the NRA safety
standard of a 300-yard shotfall range would “rarely” be approached because of target presentation and intervening
trees and topography. The Panel will recall, however, that the shooting demonstration which occurred at Tower #I
at the site visit was for targets launched upward from the Tower, above the tree-line, and that the shooting trajectory
was likewise upward. The Applicants’ proposed findings propose. and the Decision approves, “a new statior
located easterly of tower 2. as depicted on the attached site plan.” There is no indication as to whether there will be
shooting from the new station at targets launched from Tower 2. which again would presumably have an upward

2
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that -‘[a] hearing shall not be closed until a district commission or the board has provided an

opportunity for all parties under the relevant criteria to respond to the last permit or evidence

submitted.” There is nothing more basic to what a development proposal is than its Site Plan,

(especially true when the subject activity is shooting on a small parcel of land in a rural residential

area). yet there has been no opportunity for other parties to present evidence or argument as to the

revised Site Plan attached to the Applicants’ proposed findings and the Board’s permit.

Further, subsection 809(g) of the Administrative Procedure Act provides: “Findings of fact

shall be based exclusively on the evidence and on matters officially noticed.” The permit is based.

upon a revised site plan. which includes a new shooting station, which is not in evidence. It is

respectfully submitted that this is also contrary to Environmental Board Rule 17(B) which provides

as foilows:

Documents submitted for the record. Applications, certifications, and
related documents accompanying applications submitted by parties shall be entered
into the record of a case when they are accepted for filing by the district coordinator,
district commission or board. However, aI! such documents shall be subject to
evident&y  objections by parties to the proceeding.

It is respectfully submitted that the Board’s permit being dependent upon a substantially

revised proposal and conditions, without the parties having had opportunity to present evi’dence  as

to it and without the Board having the opportunity to consider that counter-evidence and argument,

is particularly egregious in light of the Record on this appeal. The appeal came to the Board

without a Site Plan designating a specific number or locations of shooting stations. The Prehearing

Conference Report and Order issued by the Board Chair on February 28, 1996 required that a

“written site plan and site visit protocol” for the noise testing be developed. The noise testing was

based on the Applicants’ subsequently developed Site Plan (#I). The Appellants prefiled  evidence,

including expert testimony and exhibits prepared at the neighbors’ considerable expense. was of

course premised on the Applicants’ Site Plan.

trajector)
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In a harbinger of things to come, the Applicants’ submitted their prefiled  testimony at the

deadline based on a substantially revised Site Plan, which became known as E,xhibit  B-l (Site Plan

#2). The Panel, after a hearing, issued a proposed amended permit based on the Site Plan #2. The

Appellants filed a substantial memorandum of objection to the proposed permit. and requested a

hearing. The fuil  Board, by Decision dated September 30, 1996, concluded that the revised Site

Plan was indeed deficient, that there was insufficient or incomplete evidence to support affirmative

findings under any of the criteria on appeal, and directed the Applicants to prepare and submit a
,

revised Site Plan (#3). The Board held an evidentiary hearing at which it was clear from cross-

examination, and largely stipulated by the Applicants, that their third bite at the apple on this appeal

had major deficiencies, including that: the swing-stops on the shooting stations, to the extent they

were used at all, would not limit the range of tire to the 30-degree template shown on the Site Plan;

there was no station-specific marking or mechanism to avoid shotfall  intrusion upon neighboring

properties, including the Class II wetland on the Weidman property; and that the Site Plan ignored

the District Commission permit condition that the shooting range “shall be r-e-structured so that no

lead shot or clay target fragments will fall into Baker Brook.“’ The Appellants prepared proposed

findings and conclusions based on the evidence related to the Applicants’ latest site plan. Again the

Applicants submitted a substantially revised plan on the last day, such that the Appellants could not

respond to it -- and now the Board has attached that Site Plan #4 to the permit.’

The Appellants feel that they have followed the rules and done it right, submitting prefiled

testimony from experts and neighbors, and professionally prepared exhibits that go to the issues

based on the Applicants’ Site Plan. The Applicants then switch the Site Plan - which is the heart of

* Condition #9 of the Land Use Permit issued by the District Commission on December 14. 1995, provides as
follows: “The sporting clay range shall be re-configured as necessary SO that lead shot will not fall directly into
Baker Brook.” The first  three site plans submitted by the Applicants on this appeal totally ignored  that permit
condition.
’ The Board Rules do not provide for a follow-up filing to reply to another party’s proposed findings and the Board
did not provide differently in this case. See, EBR 12.

4



the Application -- at the last moment and Appellants go through the exercise again. Moreover. the

moving target of what the Application is has gone far beyond the “minor changes” which the Board

may allow to an application on appeal. See, Re: Bradford Housing Associates. Memorandum of

Decision at 6-7 (Feb. 17, 1994) (“the Board has the discretion to allow minor ckr:qes to an

application made subsequent to the filing of an appeal”). Now there is a permit which depends

upon the 41h Site Plan submitted after the last hearing and after opportunity to question or respond.

Appellants respectfully submit that introduction of the Applicants’ new Site Plan as part of

its proposed findings, after an evidentiary hearing that gave no clue that such would be the site plan

for which approval was sought. and then having the Board base its findings and permit on same, is

contrary to the Appellants’ rights under 3 V.S.A. 9 809 as above. The Vermont Supreme Court

reversed a final decision of the Vermont Environmental Board. where the Board allowed a party to

make only a five-minute offer of proof on a matter that went to the heart of the proceeding (permit

revocation). In re Crushed Rock. Inc., 150 Vt. 613, 624-25 (1985). The Court concluded that the

appellants had been denied their right under the above-quoted 3 V.S.A. $ 809(c) to “present

evidence and argument.” In this case the Appellants have had no opportunity to present evidence

or argument on the revised site plan as permitted by the Board.6  See also. Petition of Btilineton

Electric Dent., 151  Vt. 543, 546 (1989) (Public Service Board reversed where petitioner had no

opportunity to “present evidence and argument on all issues involved”).

LbWEREFORE.  Appellants respectfully submit that if the Board wishes to consider the

revised Site Plan submitted with the Applicants’ proposed findings and conclusions, it should set

’ By way of illustration only. several of the shooting stations as permitted will still allow for shotfall onto adjoiniwg
lands. Board tinding 52 states: “As drawn, [Exhibit] B-I eliminates incursions onto the adjoining tracts . ..”
(emphasis added); however. the trajectory of shotfall is not governed by the Appellants’ &wing of a 3096
shotfall zone. as essentially admitted at the December I8 hearins.  There has been no hearin_n or evidence as to the
on- or off-premises impact of a 45% angle of fire. The shotfall area for new station C3J as permitted would mean
shotfall onto lands of Paige and Wild as per footnote 1. Also. there has been no evidence or argument on the

5
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aside its recent decision and schedule a hearing to provide opportunity to all parties to present

evidence and argument on that proposal, for subsequent Board deliberation.

Dated at Montpelier, Vermont this 3 1st day of March, 1997.

Respectfully submitted,
WILSON & WHITE, P.C.

By:

203Jbnemo  appellannu’  ob, 3-3  I-97

Attorney for Appellants

relation of Site Plan #4 as permitted to the noise testin,0 evidence, which was based on Site Plan #I.
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