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STATE OF VERMONT
ENVIRONMENTAL BOARD

10 *V.S.A., Chapter 151

RE: Alpen Associates Findings of
P.O. Box 361 Law and Order
Warren, Vermont 056.74 Land Use Permit Amendment

#5W0722-2-EB

I

Fact, Conclusions of /

This decision pertains to an appeal filed with the
IEnvironmental Board ("the Board") by Alpen Associates ("Alpen")  j

on October 1, 1984, in respect to an August 30, 1984 decision of
the District 85 Environmental Commission ("the Commission")
granting in part and denying in part Alpen's application to
amend Land Use Permit #5WO722 previously issued on February 24,
1983. That permit authorized Alpen to construct 52 condominium ,
units with a total of 66 bedrooms, together with related site I
improvements for water, sewer, other utilities, landscaping, and ’

t iroadways adjacent to Vermont Route 100 in Waitsfield, Vermont.

On October 9, 1984, the Board notified the parties of its
intent to designate its Chairman to serve as' administrative
hearing officer in this matter pursuant to Board Rule 41 and
3 V.S.A. s;Sll. Having received no objection, a prehearing
conference was convened on November 6, and a public hearing was
convened on December 4, 1984; The following participated at the
hearing:

Permittee Alpen Associates by Geoffrey Dickes;
Central Vermont Regional Planning Commission ("CVRPC") by

Robert Woolmington, Esq.

The hearing was recessed on December 4, pending the filing
of proposed findings of fact, preparation of a proposed
decision, a review of the record and deliberation by the full
Board. Proposed findings were filed by CVRPC and Alpen on
December 13 and 14, respectively. A proposed decision was
issued by tile hearing officer on December 19. The Board heard
oral argument from CVRPC on January 16, in respect to that
decision and memoranda were filed by both parties. This matter
is now ready for final decision. The following findings of fact
and conclusions of law are based upon the record developed at
the hearing; To the extent that the Board agreed with and found
necessary any findings requested by the parties, they have been
incorporated herein; otherwise, said requests are hereby denied.

I. ISSUES IN THE APPEAL

Land Use Permit #5WO72,3 included a condition #14 which
required Alpen to make a $40 per dwelling unit contribution to a
"traffic design solutions" study to be coordinated by CVRPC. No
appeal was taken from the February 24, 1983 Commission decision
imposing,this  condition. 011 July 24, 1984, Alpen applied to the
Commission for an amendment to its permit to:
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1) extend the date or dates on which payments would be

made under condition #14;

2) extend the project's construction completion date to
January 1, 1990. The extension was approved by the Commission,
has not been appealed, and is not at issue in this proceeding. I
However, the Commission directed that payments pursuant to
Condition #14 be made no later than September 10, 1984.

Alpen's appeal presented the following arguments:

1) The Condition failed to ensure that the interests of
both Alpen and CVRPC were addressed in ensuing negotiations
concerning payment terms;

2) Because Alpen has not yet secured final approvals from
the Departments of Health and Water Resources and because Alpen
may not secure approval from those two agencies for the full 52
units approved in the Permit, it was inappropriate for the
Commission to require immediate payment based upon an
expectation that 52 units will be constructed;

3) The Commission's assumption that vehicles from the
Alpen project will eventually utilize the road networks now
under evaluation is unfounded;

4) The Commission's original findings concerning Criterion
5 are internally inconsistent and were based upon an
impermissible "multi-application viewpoint" instead of being
confined only to the facts presented in the Alpen application.
Alpen, therefore, requests that any payment under Condition #14
be deferred until it has secured Water Resources and Health
a p p r o v a l s .

CVRPC objected to any re-evaluation of the substantive
propriety of Condition #l.4, arguing Alpen's failure to appeal
the original permit forecloses any objection by Alpen to the
substance of the condition. CVRPC argued that the only issue
open in this appeal is: "Was the Commission in error in
declining to grant an indefinite extension to pay fees assessed
as a condition of granting an unappealed permit?"

In response, Alpen argued that matters of "jurisdiction"
are never waived by a failure to timely appeal. Because its
attack goes to the Commission's jurisdictional authority to
impose Condition #14, Alpen argued, the question of the
propriety of the fee assessment remains open. The parties filed
prehearing memoranda concerning this issue and requested the
hearing officer to issue a decision prior to the convening of
the public hearing. The ,parties were orally notified on
November 15, that the hearing officer would not re-evaluate the
propriety of Condition #14 but would only evaluate the timing of
Alpen's payments under that condition. The basis for this
preliminary decision is as iiollows.
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10 V.S.A. $6089 requires that any appeal fromla decision of
a District Commission be filed with the Board within 30 days.
Furthermore, Condition #2 of Alpen's original permit provided in
pertinent part:

By acceptance of the conditions of this
permit without appeal, the permittee
confirms and agrees for itself and all.
assigns and successors in interest that
the conditions of this permit shall run
with the land and the land uses herein
permitted, and will be binding upon
and enforceable against the permittee
and all assigns and successors in
interest.

Were we to entertain Alpen's request to scrutinize Condition
#14, we would be circumventing the appellate remedy established
by the Legislature. A similar course of action was condemned by
the Supreme Court in In re State Aid Highway No. 1, Peru,
Vermont, 133 vt. 4 (1974). By its failure to appeal condition
#14 when first issued more than one year ago, Alpen is now
estopped from arguing the condition's validity.

Alpen heavily relies upon the notion that matters of
jurisdiction are not'waived by a party's failure to raise timely
objection. See V.R.C.P. 12 and Myers v. Brown, 143 Vt. 159
(1983)'. However, this rule generally pertains only to matters
of subject matter jurisdiction. Because here there is no
argument concerning the Commission's jurisdiction over the
subject matter of this controversy/l/, the non-waiver rule does
not apply.

We note in passing that Condition #14 appears to be a
reasonable exercise of its powers under 10 V.S.A. §6086(c) in
view of the findings of fact reached by the Commission under
Criterion 5. In any event, our consideration of this matter is
limited to the timing of Alpen's payments.

II. FINDINGS OF FACT

1. On February 24, 1983, the Commission issued Land Use Permit
#5WO722 to Alpen authorizing the construction of 52

/I/Examples of "subject matter jurisdiction" in this case
might include an argument that no land use permit is required
for the Alpen project or that highway traffic is not an issue
found among the 10 criteria of 10 V.S.A. §6086(a). There is, of
course, jurisdiction over the project under the "housing project
clause" of 10 V.S.A. 56001(3) and traffic issues are clearly
within the purview of the Commission under Criterion 5.
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condominium units and related facilities in Waitsfield, Vermont.
Ingress and egress from the project is by way of Vermont Route
100, the major north-south highway running through the Mad River
Valley. Condition #14 of the permit provided:

.The applicant shall cooperate with all other
applicants for developments within the Towns
of Warren, Waitsfield and Fayston whose
projects will generate significant traffic on
the'area's roadway network, and whose applica-
tions were filed between May 5, 1982 and
February 1, 1983, in the design of solutions
to the problem of traffic congestion on the
roadway network during peak periods. The
designs work will be.administered by the
Central Vermont Regional Planning Commission,
conducted by a qualified engineer, and
reviewed for completeness, methodology and
*technical accuracy by the Vermont Agency of
Trdnsportation. The applicant% share of
the cost of the design work will be determined
on a prorated, per unit basis not to exceed
$40.00 per unit.

2. Condition #14 was attached to Alpen's permit based upon the
Commission's finding that the project would contribute to
"a worsening of the area's peak season congestion."
Findings of Fact and Conclusions of Law, #5WO722-2,  issued
February 24, 1983, page 4. Furthermore, Alpen agreed with
CVRPC to contribute to the traffic study in advance of the
Commission's issuance of Land Use Permit #5WO722-2. We
find, based upon an examination of the Commission's
decisions in this matter, that the Commission intended that
payment be made prior to construction of Alpen's project
because the traffic study was intended to evaluate and
offer solutions to traffic problems before traffic
attributable to the participating developments caused
safety and congestion problems.

3. The Commission imposed similar fee conditions on five Act
250 permittees, all of whom the Commission found would
potentially burden the existing Valley highway system./21
Relying upon funding from these permittees, together with
funds from Sugarbush Valley, Inc. and the towns of Warren,

/2/ Payment conditions were apparently imposed on all
permittees who filed Act 250 applications between May 5, 1982
and February 1, 1983. Of the five permits, two require,d payment
prior to commencement of construction and three (including
Alpen) did not spec:ify a payment date. See Exhibits 7, 8, 9,
and 10.
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Waitsfield and Fayston, CVRPC contracted on June 22, 1984, i
with Environmental Research and Technology, Inc. to perform,1
an evaluation of Valley public transportation systems.
Exhibit #l.

Alpen must secure a Public Buildings certification of
compliance from the Agency of Environmental Conservation
and a public water supply approval from the Department of
Health before it may commence construction on and occupy
the condominium project. Alpen has not yet obtained these
apprcvals. The feasibility of the condominium project as
well as its scale will be in large part determined by the
public building's and water supply reviews.

On March 29, 1984, CVRPC sent Alpen an invoice and a
letter explaining the status of the transportation study
but received no response. Invoices were subsequently sent
on May 1 and June 14, and again no response was
forthcoming. Exhibits 2, 3, and 4.

,

The maximum expected cost of the transportation study is
$18,000. CVRPC has paid its contractor approximately
$11,000 and owed another $1,000 as of October 30, 1984.
Exhibit #6. All five permittees, with the exception of
Alpen, have made payments on a timely basis.

Alpen 'apparently elected to defer construction of its
project because of adverse market conditions. Exhibit #5.

CONCLDSIONS OF LAW7

Condition #14 lacks specificity concerning both the amount
and the timing of payments for the transportation study. While
it would be better practice to identify specific amounts and

I

payment due dates by condition, there is no doubt that Alpen has :
not cooperated with the solutions study as required in Condition 1
#14. We also conclude that all other entities who have agreed
to participate have made payments in support of the study on a i
timely basis. CVRPC has relied upon land use permit conditions 1
as a partial source for revenue to support a study designed to
ultimately benefit all users of the Valley highway network.
Therefore, Alpen must make payments in support of the
transportation study.

We further conclude that the Commission intended that
payments be made in advance of project construction in order
that potential solutions to imminent traffic problems be
identified before traffic generated by the participating
prajects led to unreasonable congestion or unsafe conditions on
Valley roadways. Because the Commission did not intend CVRPC to
assume the burden of underwriting  the traffic study until Alpen
determines market conditions are appropriate and because Alpen
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is about to enter its third year without the cooperation
required by Condition #14, we will direct Alpen to make the
required payment forthwith. We will initiate revocation
proceedings on our own motion pursuant to Board Rule 38(A), in
the event Alpen fails to comply with this decision.

We have not evaluated this project under the terms of Board
Rule 38(B) and, therefore, express no opinion concerning whether
or not the permit has been abandoned by non-use. We do caution
Alpen to evaluate this issue prior to taking further steps in
reliance upon its permit.

IV. O R D E R

On or before January 31, 1985, A,lpen shall pay the Central
Vermont Regional Planning Commission $2,080.

1985.
Dated at+ Montpelier, Vermont this 16th day of January,

VERMONT ENVIRONMENTAL BOARD

f,aw$nce H. Bruce, Jr.
Melvin H. Carter
Warren M. Cone
Dwight E. Burnham, Sr.
Roger N. Miller


