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This decision pertains to an appeal filed on March 23, 1984
by the Agency of Transportation ("the Agency") from a Febru-
ary'23, 1984 decision of the District #5 Environmental
Commission ("the Commission") denying land use permit applica-
tion #5WO653. That application generally describes the proposed
project as the reconstruction of Vermont Route 64 beginning at a
point on Vermont Route 12, 1.04 miles north of the Roxbury-

’ Northfield town line in the Town of Northfield and extending
easterly 2.609 miles to a point approximately 0.1 mile east of

the Northfield-Williamstown town line.

A prehearing conference was convened by the Environmental
Board's ("the Board") Chairman on April 5, 1984 in Montpelier,

A public hearing was convened by the full Board on
$??:8, 1984 in Barre Vermont and was recessed on that date.

The hearing was reconve;ed in Montpelier on April 25, 1984.
Parties present at the hearing were:

Applicant/Appellant Agency of Transportation by Robert
Schwartz, Esq.;

The Town of Northfield by Edward Gadbois, Town Manager;
Mr. and Mrs. Norman Appelget, Chris deNeergaard and Lynn

Sanders, by Alan Weiss;
Caroline Gillespie;
,Frank Plumley:
Rockland Sanders.

The Board recessed the hearing on April 25, pending a
review of the record and deliberation. On May 23, 1984, the

I Board determined the record complete and adjourned the hearing.
This matter is now ready for decision. The findings and
conclusions stated below are based upon the record developed
during the hearing.

I. ISSUES IN THIS APPEAL

On May 4, 1981, the Commission issued an interim decision
approving the Agency's proposed renovation of Route 64 ("the
project"). That decision was based upon preliminary plans and
required the submission of final construction plans for approval
by the Commission. However, only two issues remained unresolved

I
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mi after the 1981 decision: Criterion 1 (E) - impact on streams,
and Criterion 8 (A) - impact on wildlife habitat.

Following a review of final plans, the Commission issued a
decision on February 23, 1984 denying approval under both
Criteria l(E) and 8(A). The Commission concluded that
const,ruction along two segments of Robinson Brook would result
in an undue impact on the natural condition of the stream. It
further concluded that a necessary deer habitat would be
adversely affected by the project, that the Agency had not used
all reasonable and feasible means of limiting that adverse
impact, and that an alternate route for the highway relocation
could have been pursued.

The Agency asserts that construction of the project will
not result in an undue adverse impact on the natural condition
of Robinson Brook and its tributaries. It further argues that

3 an agreement reached with the Agency of Environmental Conserva-
1 tion ("AEC") after the Commission issued its February 23
decision limits any adverse impacts on the deeryard.

II. ISSUES OF PARTY STATUS

The Agency objected to the participation by Lynn Sanders
under Criterion l(E), arguing that Mr. Sanders' property was not
near or affected by the two stream alteration areas which were
the subject of Commission objections. We granted party status

to Mr. Sanders under this Criterion on April 18. We found at
that time that Mr. Sanders' property was immediately adjacent to

; one of the four sites where major stream alteration work was
proposed. We further found that the Agency's notice of appeal
dated March 22, 1984 put into issue all project impacts under

Criterion l(E) and did not confine the appeal to only two stream
segments. We, therefore, concluded that Lynn Sanders was
eligible to participate as an adjoining property owner whose
property interests may be directly affected under Criterion
l(E).

I The Agency further objected to the participation of
adjoining property owners under Criterion 8(A), claiming that
’ because those seeking party status were not the owners of the
deeryard lands to be disrupted by highway construction, no
adverse impact on property interests could be demonstrated.
However, at the April 18 hearing we found a likelihood that deer
wintering areas affected by project construction provide refuge
to deer seen regularly on the properties owned by Lynn Sanders,

’ Rockland Sanders, Caroline Gillespie and Chris deNeergaard.  We
further found that the presence of deer is a valuable aspect of
property ownership for these individuals either because they are
deer hunters or because they enjoy regularly observing deer.
We, therefore, concluded that these individuals qualified for
participation under Criterion 8(A).
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III.

1.

2.

3.
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FINDINGS OF FACT

The segment of Vermont Route 64 at issue in this appeal is-- _
the principal means of access to and from Interstate 89 for ’
the Town of Northfield and the surrounding area. Route 64
is currently a narrow, steep, winding, two-lane roadway
which does not meet Vermont highway design standards. The
road has no shoulders, has insufficient guardrails, is
Drone to mudslides in some sections, and has an inferior
L

road surface with poor sight distances.

A 2.6 mile section of the existing roadway will be replaced,
with an alignment which uses only short segments of the
existing right-of-way. Fully 50% of the new alignment will
lie on the north side of Robinson Brook, while only
approxi-mately 3,200' of existing Route 64 lies on the
north side. The portions of existing roadway not
incorporated into the new alignment will become town
maintained roadways. Exhibit #2.

The road will have two 11' wide travel lanes with 8'
shoulders and, in some sections, an 11' wide passing lane.
A truck escape ramp will be installed near the western
terminus of the project, and new intersections with Vermont
Route 12 and four town roads will be constructed. Exhibit
#4, sheets 1, 2, 3, 4A, and 5.

10 V.S.A. §6086(a) (l)(E) Streams

4. Existing Route 64 runs the length of a narrow gorge at the
base of which lies Robinson Brook. The new roadway will
cross the Brook at three different locations:

a. The "Old Mill" site near the existing intersection
of Town Highways 43 and 44 with Route 64;

I

b. The "Foley Area" just east of the intersection of
Town Highway 75 with Route 64; and

C. The "Sanders Area" approximately 600' west of the
Northfield-Williamstown town line.

5. At the Old Mill site a steel culvert 426' long and 120" in
diameter will be installed and Robinson Brook will be
redirected through the culvert. The stream will also be
rechanneled through excavation of a 120' section of the
existing stream bed at the culvert's inlet end and for 50'
at the outlet end. Fifty-five feet of fill will be
deposited in the gorge to cover the culvert, allowing the
realigned roadway to match the grade on the north and south
stream banks. The long culvert is required because the
roadway crosses Robinson Brook at a 38 degree angle, not at
right angles. Exhibit #4, sheets 33, 34, 46, and 47.

!
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6.

7.

8.

9.

Two culverts will be installed at the Foley Area:

a. A 130' long "plate pipe arch" 11' wide and 7'
high to carry a north-flowing feeder stream under
the road surface. This culvert will require a 60'
inlet channel and will be covered with 7' of fill.
The road crosses the feeder brook at a 58 degree
angle.

b. A 186' long arch with the same dimensions to carry
Robinson Brook under the new road. The culvert
will require a 20' inlet channel and will be
covered with 6' of fill. The road crosses the
Brook at a 35 degree angle.

These two stream alterations will share a common outlet
channel approximately 150' in length. Exhibit #4, sheets
38, 39, 50, and 51.

A 260' long, 90" diameter culvert will be installed at the
Sanders Area to carry Robinson Brook under the new roadway.
This culvert will require a 70' long inlet channel and a
50' long outlet channel. Fill will be added to raise the ’
road level 42' above the existing stream level and the road
will cross at a 40 degree angle. Exhibit #4, sheets 40,
42, 43, and 52.

A 6' diameter culvert 350' long will be installed at
stations 62 through 68. An inlet channel will be con-
structed to collect three feeder streams which will then *
run as a single current through the culvert and under the
roadway. The consolidated stream flows into Robinson Brook
below the Old Mill site. Exhibit #4, sheets 31, 32, and
43A.

Each of the culvert sections will be installed with
concrete headwalls. Stone fill will line the stream bed
and banks at all culvert inlets and outlets in .an effort to
stabilize the stream channel entering and exiting each
culvert. The Old Mill culvert will have a flattened bottom
surface and the Foley culverts will be oval in shape to
encourage development of natural stream conditions within
the pipe. Fill covering each culvert will be graded to a
slope not exceeding 1:2 and will be stabilized through
revegetation.

10. The portion of Robinson Brook lying below the Old Mill site
has good populations of both Brook Trout and Rainbow Trout.
Brook Trout also thrive in the stream above the Old Mill
site. Robinson Brook is part of a larger fish habitat
which includes Sunny Braok and the Dog River.
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12.

13.

14.
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15.
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While stream alteration work will have a negative impact on
the natural quality of the stream as a fish habitat,
efforts to introduce natural stream bed sedimentation into
culverts will reduce the adverse impact. The Agency will
work in cooperation with an AEC fisheries biologist in
constructing the culvert inlets and outlets to maximize the
introduction of natural characteristics to the stream as it
traveis through each culvert. Exhibit #l, page 3.

Siltation caused by the deposit of excavated material into
the stream during culvert installation could destroy the
existing fish habitat in Robinson Brook. Furthermore,
discharge of other foreign material during construction
such as concrete, paint, chemicals or other debris would
disrupt the natural condition of the stream. Exhibit #l,
page 3.

The Agency is required by 10 V.S.A., Chapter 41 to secure a
stream alteration permit for the construction activities
within the Robinson Brook channel. AEC issued final stream
alteration approval to the Agency for this project on
July 7, 1983, subject to conditions pertaining to discharge
of pollutants, erosion control, and a limited construction
season. Exhibit #l, page 1.

The Agency evaluated alternative routes for the upgrade of
Route 64. A proposed route closely following the existing
alignment was,unsatisfactory because agricultural lands
would be taken, steep slope cuts in an area of unstable
soils would be required, extensive rechanneling work in the
western portion of Robinson Brook would be necessary, and a
truck escape ramp would be difficult to design. An align-
ment remaining almost entirely to the north of Robinson

I

Brook would substantially reduce impacts on the stream but
would significantly increase adve.rse  impacts on deer
habitat.- Exhibits-#2 and #6.

We find that the design of this project has included
efforts to reduce adverse impacts on the natural condition
o,f Robinson Brook. The Agency has pursued alternative
corridors but has not found an alternate which does not
involve even more severe impacts. It is not feasible for
this project to fully maintain the existing natural condi-
tion of the stream. However, we find that the project
design, in conjunction with permit conditions we will
impose concerning erosion control and consultation with the
AEC fisheries biologist, will maintain the stream's natural
condition to the greatest extent possible. We further find
that the project as designed and conditioned will not
result in undue water pollution.
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10 V.S.A. 56086(a)(8)(A) Necessary Wildlife Habitat

16.

17.

18.

19.

20.

The corridor through which Route 64 now runs is a small
portion of a large deer wintering area estimated to include
2,000 to 3,000 acres of winter habitat. Approximately 70
acres of known deer wintering habitat will be destroyed by
the construction of relocated Route 64. Both the Agency
and AEC agree that the deer wintering area is a "necessary
wildlife habitat." See Exhibit 5.

The area to be disturbed by the project currently supports
an estimated population of 25 to 30 deer. This compares to
an estimated population of 750 - 1,000 deer in the entire
habitat.

The alternative realignment referred to above (see Finding
#14) which closely followed existing Route 64, would have
substantially less impact on the deer habitat. However,
that alternative was rejected because of the potentially
severe impacts on Robinson Brook. One reason for rejecting
a second proposed realignment, located almost entirely on
the north side of Robinson Brook, was a desire to reduce
deeryard impact.

The Agendy and AEC entered into a Memorandum of Agreement
on April 10, 1984 for the purpose of "mitigating" the
project's adverse impact on deeryard. Exhibit #5. Under
the agreement, the Agency will transfer to AEC an unidenti-
fied sum of money for use in upgrading portions of the
remaining habitat. While no specific plan has been
developed, AEC proposes to improve the habitat by removing
hardwoods, rehabilitating field areas and planting soft-
woods. AEC will endeavor to perform these activities in
areas near the highway corridor if consent can be secured
from landowners in the Robinson Brook area. There'may be
some short term loss to the habitat but rehabilitative
efforts are expected to result in recovery over time.

We find that the benefit to public safety which will result
from the reconstruction of Route 64 outweighs'the habitat
loss which will occur. Further, the Agency has worked
toward lessening this loss by selecting the alignment least
likely to imperil the habitat while also accommodating the
need to preserve Robinson Brook. The rehabilitative
activities to be performed by AEC are a reasonable effort
at preventing imperilment of the habitat. Finally, bearing
in mind the competing values of preserving the natural
condition of Robinson Brook and minimizing adverse impact
on the deer habitat, no alternate road alignment is
apparent which would allow the Agency to achieve the road
safety goals inherent in the relocation project.
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IV. CONCLUSIONS OF LAW

1. Criterion l(E) Streams

We have found that it is not possible to maintain the
existing natural condition of Robinson Brook and also correct
the severe road safety deficiencies that now exist on Route 64.
However, while we must conclude that it is not feasible to
maintain the stream's natural condition, we also conclude that
the alignment chosen by the Agency and the design submitted for
our review minimize disturbance of the stream's natural condi-
tion. The project will not, therefore, result in undue water
pollution. However, these conclusions are dependent upon:

a. ,construction  of inlet and outlet channels, in
consultation with AEC, to maximize introduction of
natural stream conditions within all culverts;

b. development and implementation of site-specific
erosion control plans to prevent siltation of Robinson
Brook and its feeder streams;

c. construction associated with the stream bed only from
June 1 to October 1 annually.

We will condition our permit accordingly.

2. Criterion,8(A)  Necessary Wildlife Habitat

We conclude that the project will destroy approximately 70
acres of necessary wildlife habitat, as the latter term is
defined by 10 V.S.A. §6001(12). However, in view of the poor
condition of the existing highway, we conclude that the improved
safety to the traveling public which will result from this
project outweighs the loss of a portion of a larger deer
habitat. We also conclude that in selecting the current align-
ment and in entering into the Memorandum of Agreement with AEC,
the Agency has employed all feasible and reasonable means of
lessening imperilment to the deer habitat. We further conclude
that, in view of serious adverse impacts on Robinson Brook.which
would result from an alternate alignment considered by the
Agency, there is no alternate corridor for the reconstructed
roadway which would fulfill the road safety purposes of this
project.

This conclusion is, however, dependent upon implementation
of the terms of the Memorandum of Agreement prior to the
commencement of construction on the roadway.

3. Participation in this Appeal by AEC

AEC played an active role as a party to proceedings before
the District Commission on this application. It is obvious from
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a review of the Commission's decision that the technical
expertise provided by the Department of Fish and Wildlife was
invaluable to the Commission's thorough evaluation of the
project. AEC, however, chose not to participate as a party
before this Board despite the fact that both Criteria at issue
in this appeal involved quite sensitive, if not unique natural
resources.

Instead, AEC entered into an agreement with the Agency
which only in the most vague terms indicates that wildlife
concerns so crucial before the Commission have been resolved to
AEC's satisfaction. We have no objection to a conciliatory
resolution of differences between State agencies in advance of
Act 250 proceedings. However, we believe it incumbent upon AEC
in a case where sensitive resources are at issue, to candidly
present relevant concerns developed by its wildlife experts and
then provide an explanation of how any agreement reached has
satisfied those concerns. The Board in this case was left with
a wholly inadequate record until, at the request of another
party to the proceedings, we formally requested that AEC wild-
life experts be made available to testify.

We remind AEC that in this case, as in many similar
development controversies, it is primarily because of Act 250
and its wildlife habitat criterion that AEC had the opportunity
to work towards preservation of a valuable deer habitat. We
also remind AEC that the Legislature consciously determined not
to provide technical staff to District Commissions and the
Board, deciding instead that such expertise should be provided
through the hearing process by affected State agencies. The
posture adopted by AEC in this case threatens the integrity of ’
the Act 250 fact-finding process and ignores the requirement of
interagency cooperation directed by 10 V,S.A. $6024.

4. Issuance of Land Use Permit

In accordance with these findings of fact and conclusions
of law, the Board will issue Land Use Permit #5W0653-EB. This
permit will approve the project subject to conditions pertaining
to the issues presented on appeal. All findings of fact and
conclusions of law issued by the District #5 Commission in its
decision dated June 8, 1981, concerning all remaining issues and.
criteria identified in 10 V.S.A. 86086(a), remain in full force
and effect. The permit we now issue will also include
conditions specified in the Commission's 1981 decision.

Based upon the foregoing findings of fact and conclusions
of law, we conclude that the project described in the applica-
tion referred to above, if completed and maintained in
accordance with all the terms and conditions of that application
as well as the conditions of Land Use Permit #5W0653-EB,  will
not cause or result in a detriment to public health, safety or
general welfare under the criteria described in 10 V.S.A.
§6086(a).
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v. CRDER

Land Use Permit #5W0653-EB is hereby issued in accordance
with the Findings of Fact and Conclusions of Law herein.
Jurisdiction is hereby returned to the District #5 Commission,
with the exception of-permit condition #ll.

Dated this 23rd day of May, 1984.

Members participating
in this decision:
Margaret P. Garland
Melvin H. Carter
Roger N. Miller

Dissenting:
Lawrence H. Bruce, Jr.
Donald B. Sargent


