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S'l'A'i'E  OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151
1 .

RE: Berlin Associates by Findings of Fact, Conclusions
John M. Kilmurry, Esq. of.Law, and Order
P.O. 189 Land Use Permit Application
Montpelier, Vermont 05602 * #5W0584-2-EB

This decision pertains to an appeal filed with the
Environmental Board ("the Board") on October 1, 1984, by Berlin
Associates from the September 6, 1984 decision of the District
#5 Environmental Commission ("the Commission") denying Land Use
Permit Application #5WO584-2. That application sought approval
for certain revisions to a retail shopping mall proposal located
adjacent to Vermont Route 62 and Fisher Road in Berlin, Vermont,
the original proposal having been approved by this Board in Land
Use Permit #5W0584-l-EB.

A prehearing conference was held in this matter on Octo-
ber 18, 1984, and a Prehearing Conference Order was issued on
October 23. 'A public hearing scheduled for October 31, was
postponed at the Applicant's request, pending efforts among the
parties to limit the issues in the appeal. 'A public hearing
before the full Board was convened on December 12, recessed on
that date and reconvened on December 19. The following
participated at the hearing:

The Applicant/Appellant Berlin Associates by John M.
Kilmurry, Esq. and Michael Cyphert, Esq.;

The State of Vermont Agency of Environmental Conservation
("AEC")  , Department of Public Service ("PSD"), and Agency
of Transportation ("AOT") by Dana Cole-Levesque, Esq.:

The Central Vermont Regional Planning Commission ("CVRPC")
by Robert Apple;

The Town of Berlin and Berlin Planning Commission by Robert
Kurrle, Esq. and Robert Halpert, Esq.; ’

Citizens for Vital Communities ("CVC") by Andrew Keck;
Central Vermont Hospital ("OH") by James.S. Brock, Esq.

The hearing was recessed on December 19, pending a review of the
record for completeness and deliberation. On January 16, 1985,
the Board determined the record complete and adjourned the
hearing. This matter is now ready for decision. The following
findings of fact and conclusions of law are based upon the

. record developed at the hearing. To the extent that we agreed
with and found necessary proposed findings submitted by the
parties, they have been incorporated herein; otherwise, those
requests to find are denied.

I . ISSUES IN THE APPEAL

The Commission denied Appellant's application under
Criteria 5 and 8 of 10 V.S.A, 5 6086(a). Under Criterion 15 the
Commission concluded that tile Fisher Road access was acceptable
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but that the Route 62 access would cause unsafe traffic condi-
tions. Under Criterion 8 the Commission concluded that the
removal of a tree buffer would have an un'duc adverse effect on
-the aesthetics and the natural and scenic beauty of the area.
It further concluded under Criterion 8 that the construction of
a portion of the parking lot and construction of improvements on
the outlots, all within a wetlarld area, would cause an undue
adverse effect on a rare and irreplaceable natural area and
would also destroy or significantly imperil a necessary wildlife
habitat and endangered plant species. Finally, the Commission
concluded that insufficient evidence under the ten-criteria had
been presented concerning the so-called "outlots" and,
therefore, denied the Applicant's request to subdivide the
project tract.

Applicant's Notice of Appeal addressed all ten criteria of
10 V.S.A. S 6086. However, prior to the public hearing, the
parties reached agreement in respect to all issues previously
identified in the prehearing conference order with the exception
of traffic safety issues arising under Criterion 5 with respect
to the Route 62 access to the project site. Our disposition of
matters resolved by way of stipulation is discussed in section
III of this decision.

P Concerning the highway safety issue, the Applicant argues
that introduction of a new signalized intersection to provide
access to the project will not result in unsafe conditions and
will, in fact, result in a safer method of access than the
design previously proposed and approved for the project. AOT
argues that the proposed access is inconsistent with its policy
against introducing additional at-grade intersections on limited
and !:ontrolled access State highways. It further argues that
traffic accident data for near-by intersections compels the
conclusion that the proposed.access  will cause an unsafe
condition with respect to traffic. CVRPC in essence agrees with
the AOT position. CVC is concerned only with traffic impacts on
Paine Turnpike and did not, therefore, participate in respect to
the Route 62 access. CVII participated to voice its concerns
with the impact of additional Fisher Road traffic on hospital
operations. The parties have agreed that the project presents
no issue in respect to traffic conqestion and that the Fisher
Road access complies with Criterion 5.

II. PARTY STATUS

Rule
with

The Chairman issued a preliminary ruling pursuant to Board
lG(B) affording party sta-tus to CVC under Board Rule 14(B)
the right to participate in respect to Criteria 5, 9(F) and_ _ .

9(J) l At the public hearing, the Applicant withdrew its earlier
objection to the Chairman's preliminary ruling. CVC, therefore,
was permitted to participate before the Board as determined by
the Chairman.

P
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III.. STIPULATED AGREEMENTS

Subsequent to the prehearing conference, the Applicant
elected to revise its proposal in several respects in an effort
to resolve concerns raised by other parties which resulted in
the Commission's adverse decision in respect to Criterion 8.
Specifically, the Applicant eliminated its proposal to locate
Outlots B, C and D within the wetland area east of the parking
lot. The parties have designated an area delineated by the 982’
elevation line and have agreed that no activity, other than the
installation of protective plantings, will occur within 25' of
the delineated area. 3 V.S.A. S 809(d) allows this Board to
dispose of issues on appeal by way of stipulated agreement. We
have reviewed tile parties' stipulation dated December 12, 1984,
and find that it adequately resolves the concerns which gave
rise to the Commission's denial of the application under

, Criterion 8. We, therefore, conclude that disposition of
Criterion 8 issues in the manner now proposed by the Applicant
and as stipulated by the parties, is not contrary to the intent
or purposes 6f Act 250 or tile Board rules. We will condition

. the permit now issued accordingly.

The Applicant also significantly altered the mall
structure's energy systems since this matter was reviewed by the

n Commission; Again, the parties have,stipulated to the
acceptability of certain findings, conclusions and permit
conditions proposed by PSD. See Exhibit #14. This issue is
also appropriate for disposition by way of stipulated agreement
pursuant to 3 V.S.A. S 809(d) and we conclude that such
disposition is not inconsistent with the intent and purposes of
Act 250 and the Board's Rules. We therefore accept the findings
proposed by the parties and will condition the permit now issued
accordingly.

As previously noted, findings and conclusions issued by the
Commission concerning several criteria were not addressed on
appeal. The parties have agreed to certain conditions with

+ respect to thcsc criteria. To the extent we agree with those
conditions and find them supported by the Commission's decision,
we will incorporate the agreed upon conditions into the permit'
we now issue.

P

Finally, the application has been changed in several
respects between the time of the Commission's denial and the
convening of hearings on appeal. These changes include the *
energy systems and outlot modifications referred to above. In
addition, the Applicant has modified its landscaping plan,

access driveway design, stormwater detention basin alignment,
parking,area configuration, erosion control plan, together with
other insignificant alterations. The parties agreed and we find
that these changes are not either individually or collectively
of such significance that remand of this matter to the
Commission is required under the analysis of either In re:
Juster Associates, 136 Vt. 577 (1978), or Re: Windsor Improvemen
Corporation, Application #2S0455-EB, issued 3/27/80.
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IV. FINDINGS OF FACT: TRAFFIC SAFETY II ’

1. The Applicant proposes to construct ah enclosed retail
shopping mall on an approximately 50.4 acre tradt located
in Berlin, Vermont. The tract is owned by Berlin
Associates, a partnership of Developers Diversified, Inc.
and Daniel Lyons, an adjoining property owner. The site is
roughly pie shaped, being bounded on the west by Airport
Brook, on the northeast by Fisher Road, and on the
south-southeast by Vermont Route 62..

2. Developers Diversified also owns a narrow strip of land
adjacent to the project site which runs in a westerly .
direction to Paine Turnpike. This parcel was proposed for
use as the location for an access driveway in the mall
configuration approved in land use permit #5W0584-l-EB.
Developers Diversified apparently intends to transfer this
right-of--way strip to the Town of Berlin for use as a town
road at some future date.

3. The mall structure will contain approximately 173,700
square feet of gross leasable space, and 873 parking spaces

will be provided./l/ The Applicant also seeks approval to
create by subdivision five "outlots" to be used in the
future for commercial purposes. While the Applicant
apparently has no speciEic plans for any of these lots,
they could be used.as the locale for such facilities as
banks, office buildings, food service establishments and
the like.

4. Two methods of access are proposed: a drive running in a
generally southerly direction from Fisher Road and a drive
running northerly from Route 62. No evidence was provided
concerning the average number of vehicle trips to be
generated by the revised mall proposal, the expected points
of origin for those trips or the expected division of
traffic volume between the two entrances./2/

/I/ Parking need was calculated by the applicant on the
basis of five parking space s ,for each l,OO.O square feet of
leasable space, resulting in a required minimum of 869 spaces;

/2/ The Applicant apparently prepared a traffic study , I

evaluating Criterion 5 issues in respect to the new Mall
configuration and assuming the installation of a Route 62 .access
as proposed. However, this study was not introduced during the
Board's proceedings. Previous studied admitted into evidence
are of little value because they address a structure containing
nearly 50% more gross leasable area and they do not evaluate any
new Route 62 entrance.

1
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5. Route 62 has
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sufficient additional capacity td accommodate
traffic to be generated by the mall without 'resulting in
any reduction in that roadway's current level-of-service' L
"A" rating./31 Furthermore, the Route 62 access has been
designed in+conformance with AOT's'geometric  design
standards. The parti.es' views diverge only concerning the
safety of introducing an additional at-grade intersection
onto Route 62.

6. On March 3, 1982 the Vermont Transportation Board issued an
order granting the Town of Berlin's request for access to
Route 62 for a proposed town road. “Phase I" of this town
road, approximately 625' in length, will be constructed by
the Applicant and used for access to the mall. Five
hundred feet of this segment will be located on lands now
owned by the Applicant and to be conveyed to the town.
Phase II apparently consists of an extension of Phase I in
a general1y westerly direction, through the,right-of-way
strip referred to in Finding #2, and ending at a new
intersection with Paine Turnpike.

7. The new access proposed by the Applicant would contravene  .
an AOT policy agai,nst introducing new at-grade intersec-
tions to limited access highways. Route 62 is such a
limited access facility by virtue of a 1965 .Transportation
Board Order approved by the Governor. The principal reason
for the limited access designation apparently was a policy
to "encourage and to protect established and existing
businesses in the Cities of Barre and Montpelier and the
Town of Berlin, and the adjacent areas." Exhibit #27.
However, there are three existing signalized intersections
between the easterly end of Route 62 at its interchange
with I-89 and Route 62's westerly terminus at Route 602 in
Barre.

8. The new access will lie between two intersections
considered by AOT as high accident locations,: the Route 62-
Fisher Road/Airport Road intersection (.55 mile east of the
new access) and the Route 62-Paine Turnpike intersection

(.35 mile west of the new access). This conclusion is
based upon the occurrence of 40 accidents at the two
intersections between 1974 and 1978. AOT has determined
that this accident volume exceeds its "critical rate" for
Route 62,which was established by means of comparison to
accident rates experienced on Vermont highway segments of
similar design.

/3/Level-of-service ratings vary from "A" - highest, to "D".
lowest. ._

,



Berlin Associ s - #5WO584-2-EB
Findings of Fact, Conclusions of Law, and Order
Page

9.

10.

11.

12.

13.

14.

6

Sight distances for vehicles approaching the new
intersection while travelling on Route 62 would be
adequate: travelling east, portions of the access would be
visible from 1,200 feet away (including the signal) and the
entire intersection would be visible from approximately
530'; travelling west, portions of the access would be
visible from 1,400' (including the signal) and the entire
intersection would be visible from approximately 800'.

Accident rates at the two existing intersections have
dropped significantly since 1981. This reduction was
apparently caused by AOT's extending the time during which
traffic ligllts at the intersections were in their amber
phase and introducing a phase when lights remained red in
all directions (a "red clearance interval"). Furthermore,
because turning movement accidents are a large proportion
of the accidents occurring at the two intersections, rates
could, in all probability be further reduced by the
introduction of "left-turn only" signal phases at the
intersections.

The Paine Turnpike, Route 62 intersection no longer exceeds
the "critical rate" established by AOT. Because of the
reduced accident experience since 1981 and AOT's erroneous
inclusion of "side-street" accidents unrelated to the
intersection itself, this intersection operated at a level
10% below the critical rate during the most recent five
year evaluation period (1979-1983). The Fisher Road/Route
62 intersection only marginally exceeded (by 6%) the
critical rate during the same period.

The new access,interscction is likely to operate more
safely than the two existing intersections: its 'IT" design
is inherently safer.because  of fewer options available to ’
drivers and there will be a "left-turn only" phase for
traffic entering the mall from Route 62 travelling east.
Installation of an acceleration lane for vehicles leaving
the site and 1xx1tl~d  west:  on Route 62 would also improve the'
safety of the interscctionKs operation.

The new method of access will be safer than the Paine
Turnpike alternative approved in Land Use Permit
'#5W0581-l-EB. Fewer turning movements will be required
(for those travelling east on Route 62, one left turn
movement is required instead of a left and a right turn,
and for.those travelling west only one right turn would be
required), less traffic will travel past the entrance to .
the Berlin Elementary School off Paine Turnpike, and the
entrance/exit route is shorter and more fluid.

We , therefore, find tllrnt installation of the proposed new
entrance to the mall from Route 62 will not cause an unsafe
condition with respect to that highway. We further find

,
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that installation of this intersection will not
unnecessarily or unreasonably endanger the public
investment in Route 62, ancl will not jeopardize or
interfere with the function, efficiency, or safety of the

. highway or the public's use and enjoyment of Route 62.

v. CONCLUSIONS OF LAW

We are here concerned with a single, narrow issue: will
the installation of an additional at-grade intersection on Route
62 to serve this project cause an unsafe condition with respect
to that highway. Should we answer this question in the
affirmative we would be compelled to also reach an affirmative
conclusion with respect to Criterion 3(K) - impact on Route 62
as a "public investment." As we previously noted, the parties
agree that Route 62 was constructed with adequate capacity to
handle traffic to be generated by the mall and the proposed
intersection has been designed with sufficient carrying capacity
in accordance with AOT specifications.

The burden of proof in respect to Criterion 5 rests with
those who oppose the applicant (10 V.S.A. §6088(b)) and we must
conclude that this burden has not been met. AOT's case was
based predominantly on two,arguments:  1) the historic
operation of two near-by Route 62 intersections at levels above
the AOT established "critical rate" suggests to AOT that the new
intersection would also. operate at or above the critical rate;
2) a new intersection contravenes the AOT policy against
introduction of additional at-grade intersections on limited
access highways.

In respect to the first argument, we have found that one of
the two a,ssociated intersections, Paine Turnpike/Route 6.2, has
operated 10% below the AOT critical rate over the last study
period and the performance of that intersection would likely
improve further if a separate left-turn signal phase was
introduced. While we found t,he second intersection (Fisher
Road/Route 62) to be operating slightly above the critical rate.,
we believe the safer design of the new access (with its 'T"
'de.sign and separate left-turn phase) would perform better than
the existing intersections.

We are similarly unpersuaded by the limited access .
designation of Route 62. The Limited Access Designation Order
(Exhibit #27) itself makes no reference to safety considerations
but instead relies upon the goal of protecting existing
commerce, a consideration not cognizable under Criterion 5.
Furthermore, the Transportation Board itself has abrogated its
own policy in granting the new curb cut to Berlin.

Based upon these findings we must conclude that opposing
parties have not met their- ijurden of proof. We further conclude
that installation of the new Route 62 intersection will not
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cause unsafe conditions with respect to highways. I
'For the same

reason we further conclude that the project will not impair the I
function, efficiency or safety of Route e62 or interfere with the
public's use and enjoyment of that highway. However, this
latter conclusion relies upon mai.ntenance of the proposed access
regimen: the installation of yet another access via the
improvement of Developer's Diversified's right-of-way to Paine
Turnpike could alter our conclusions under Criterion 9(K).
Because additional impacts under- that Criterion and possibly
others would arise from such an improvement, we will retain
jurisdiction in respect to this and other traffic modifications.

Furthermore, the record in this matter is scanty in respect
to the general traffic circulation regimen proposed by the
Applicant: little evidence was submitted concerning traffic to
be generated by the current mall proposal, the expected origin,
of vehicles destined for the mall, the proportion of vehicles
using each of the two proposed entrances, and the change, if
any, in the operation of the surrounding road network arising
from the mall. Furthermore, some traffic safety components
recommended by the Applicant's consulting expert have not been
incorporated into the project proposal. .

Therefore, our af+firmative conclusions under Criterion 5
are dependent upon performance of the following items which will
be incorporated as conditions,to the permit we now issue:

a) Completion of a traffic safety and congestion study
comparing existing conditions with those prevailing after the
mall is open for business;

b) Assumption by the Permittee of its fair share of
capital expenses needed to assure the continued safe operation
of the adjacent road network in view of traffic study results
(only after further Commission proceedings);

cl Modification of the Route 62 access road plan to
include a merge/acceleration lane for traffic leaving the mall
and headed west on Route 62;

d) Modification of the Fisher Road access drive plan to
correspond to Condition #17a of Land Use Permit #5W0584-l-EB and
to eliminate any access to the Lyons' premises from this
driveway;

e) Reimbursement to the Agency of Tranportation for the ’
cost of introducing "left turn only" phases to the signals at
Route 62's intersections with Fisher Road and Paine Turnpike.

We further conclude that we have been presented
insufficient evidence upon which to make positive findings,
concerning the creation of five commercial outlots. The
Commission specifically withhc.ld approval for Applicant's

,
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VI. ISSUANCE OF LANU U S E '  P E R & I T-

In accordance with these findings of fact and conclusions
#SW0584-2-EB. /
hereby incorporates by reference as if fully set forth, and
adopts as its own, those findings of fact and conclusions of law

I

Ireached by the Commission which were not appealed and which are I
not affected'by the project modifications submitted to this
Board. The permit now issued approved the project subject to
conditions:

!

1) reflected in the Commission's findings and conclusions;

2) reflected in this Board's findings set forth above;

3) set forth in the parties' stipulations; and

4) set forth in prior approvals of this project.

Based upon, the foregoing findings of fact and conclusions
of law, it.is the conclusion of the Board that the project
described in amendment application #5WO584-2, if completed and
maintained in accordance with all the terms and conditions of,
that application, the exhibits presented to the Board and the
Commission by the Applicant, and the Conditions set forth in

+ Land Use Permit #5W0584--2-EB,  will not cause or result in a
detriment to public health, safety or general welfare under the
Criteria set forth in 10 V.S.A. §G08G(a).
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VII: ORDER

Land Use Permit Amendment #5WO5.84-2-EB is hereby.issued in
accordance with the findings of fact and conclusions of law'
herein. Jurisdiction over this matter is returned to the
District #5 Commission except as specifically provided in that
amended permit.

Dated at Montpelier, Vermont this 23rd day of January,
1985.

VERMONT ENVIRONMENTAL BOARD

Warren M. Cone .
Melvin H. Carter
Roger N. Miller ’
Donald B. Sargent

,

Dissenting:
Lawrence H. Bruce, Jr.
Margaret P. Garland


