
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Berlin Associates
Land Use Permit Application #5W0584-14-EB

MEMORANDUM OF DECISION

This decision pertains to a Motion to Dismiss filed with
the Environmental Board by Citizens for Vital Communities
(CVC) concerning an appeal filed by Berlin Associates (the
Applicant) from a decision of the District #5 Environmental
Commission dated April 29, 1991. In that decision, the
District Commission dismissed the Applicant's request for a
permit for a food store located at the Berlin Mall in Berlin.

CVC asserts that the appeal is moot and therefore should
be dismissed because the Applicant's contract with Hannaford
Brothers to construct a food store has expired. The Applicant
objects to dismissal, claiming that an identified tenant is
not a prerequisite for obtaining an Act 250 permit and that
certain rulings made by the District Commission in its
April 29 decision would also apply to other commercial
development at the Berlin Mall and that these issues require
resolution.

The Board convened a public hearing on October 30, 1991
in Rutland. Participating in the hearing were the Applicant
by John R. Ponsetto, Esq. and CVC by Andrew Xeck. Following
recess of the hearing, the Board deliberated.

Decision

The Board denies the Motion to Dismiss, to the extent
that the application seeks approval for a food store with the
same potential impacts as indicated by the Applicant in its
application. That is, the Board agrees with the Applicant
that a specific tenant need not be identified in order to
proceed with an application. However, the subject of the
application dismissed by the District Commission was a 52,000
square foot food store. Therefore, the Board must limit its
consideration of the Applicant's appeal to that context.
Should the Applicant decide not to pursue approval of a 52,000
square foot food store, the appeal would be dismissed.

Order

1. CVC's Motion to Dismiss is denied.

2. On or before Monday, December 9, 1991, legal memoranda
and arguments on the following issues shall be filed
with the Board.
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a) Whether an applicant whose project has been denied
an Act 250 permit who has not filed a request for
reconsideration under 10 V.S.A. § 6087(c) within the
required six-month period may thereafter correct the
deficiencies identified in the denial and file a new
application.

b) Whether the project presented in Application
#5WO584-14 is sufficiently different from the
project that the Board denied in Application
#5W0584-9-EB so that it may be reviewed as a new
application.

c) Whether under Criterion 9(K), if a project does not
endanger the public's investment in a public
facility, there must be a determination that the
siting of the project is %ecessary."

3. After reviewing the Stipulation of the parties filed on
September 6, 1991, and the legal memoranda to be filed by
December 9, the Board will decide the questions listed
above in deliberative session on December 18. Parties
will be notified if the Board determines that an
evidentiary hearing is necessary.

Dated at Montpelier, Vermont this 21st day of November,
1991.
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