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Re: Berlin Associates
Land Use Permit Application #5W0584-14-EB

MEMORANDUM OF DECISION

This decision dated February 4, 1993, pertains to a
Motion to Dismiss filed by Citizens for Vital Communities
(CVC) and Concerned Physicians (CP) filed with the
Environmental Board on October 6, 1992. The Board has
determined to grant the motion, for the reasons explained
below.

I. BACKGROUND

On February 9, 1990, the Environmental Board issued a
decision to Berlin Associates (the Permittee) denying an
application for construction of a 52,000 square foot food
store at the Berlin Mall. On March 4, 1991, the Permittee
filed an application with the District #5 Environmental
Commission for construction of a 52,000 square foot food
store. The District Commission dismissed the application
because it determined that the application was the same as
had been denied by the Board and that review of the same
application was barred by the doctrine of res judicata. The
Permittee appealed the dismissal to the Board. In a
decision dated January 10, 1992, the Board concluded that
the application was sufficiently different from the one it
had previously denied because the application included a
proposal to restrict the use of the access to the Mall from
Fisher Road. The Board directed the District Commission to
hold a hearing on the application.

The District Commission proceeded to hold hearings on
the application and on June 30, 1992, the District
Commission issued Land Use Permit #5WO584-14. This permit
authorizes Berlin Associates to construct and operate a
52,000 square foot food store on outlot E of the Berlin Mall
tract, in conjunction with a prohibition against left turns
from Fisher Road onto the mall drive and against right turns
from the drive onto Fisher Road, as proposed by the
Permittee in its application.

The Permittee now appeals the District Commission's
decision because it objects to the restricted access to and
from Fisher Road. The Permittee argues that, based upon the
new information contained in the recently-completed
"Condition 28" study and the highway improvements that have
been implemented, the access drive does not need to be
restricted.
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II. SUMMARY OF PROCEEDINGS

The appeal was filed on behalf of the Permittee by John
R. Ponsetto, Esq. on September 25, 1992. On October 8,
1992, a notice of appearance was filed by Richard Brock,
Esq. on behalf of Central Vermont Hospital, Inc.

On October 6, the Appellants filed a motion to dismiss
this appeal based upon the ~doctrine of res iudicata. On
October 14, Board Chair Elizabeth Courtney sent a memorandum
-to the parties stating that the Board will rule on the
motion to dismiss before proceeding with the appeal and
directing the parties to file memoranda on the question of
whether this appeal is barred by the doctrine of res
judicata and any other relevant preliminary issues.

The Vermont Agency of Transportation (VAOT), through
its attorney, Scott A. Whitted, Esq., submitted, a memorandum
on October 29 opposing the Appellants' motion to dismiss.

On October 30, the Appellants, through their attorney,
Gerald R. Tarrant, Esq., filed a memorandum in which they
argue that the appeal is also precluded by the doctrines of

ti

collateral estoppel and fairness. -

The Town of Berlin and the Berlin Planning Commission,
through their attorney, Robert Halpert, Esq., filed a
memorandum on October 30 opposing the Appellants' motion to
dismiss.

On October 30, the Permittee filed a response to the
Appellants' motion to dismiss. On November 12, the
Permittee filed a response to the Appellants' October 30
memorandum, and the Appellants filed a reply memorandum.

No parties requested a hearing; the Board deliberated
on November 18, 1992.

III. ISSUE

Whether the appeal filed by the Permittees should be
dismissed.

IV. DECISION

Res iudicata is a legal doctrine based on the principle
that a "thing decided" may not be relitigated, in order to
provide finality to litigation so that a matter which has
already been decided need not be decided again. Under the
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doctrine, a lawsuit can be barred if, with respect to a
previous lawsuit, the parties, subject matter, and causes of
action are substantially identical, and the previous lawsuit
was pursued to final judgment. Berisha v. Hardv, 144 Vt.
136, 138 (1984).

The Vermont Supreme Court has ruled that res iudicata
may apply in zoning proceedings. In re Awolication of
Carrier, 155 Vt. 152, 158 (1990). In a number of cases, the
Board has recognized the applicability of the doctrine in
Act 250 proceedings. &, e.q., Re: John A. Russell
Corworation, #lR0257-2A-EB, Memorandum of Decision at 4-6
(Oct. 22, 199~2); Re: Dorothv and George Carwenter,
Declaratory Ruling:.#237, Memorandum of Decision and
Dismissal~Order at 6 (April 25, 1991); Re: Rome Family
COro., #lR0410-3-EB,  Memorandum of Decision at 4 (May 2,
1989).

A comparison of this application (#5W0584-14-EB) to the
one reviewed and denied by the Board in 1990 (#5W0584-9-EB)
shows that all the elements of res iudicata are present.
First, the parties are the same in both appeals. Second,
the subject matter and causes of action are the same because
each application concerns approval of an identical project:
a 52,000 square foot food store to be located on out-lot E
at the Berlin Mall, with access to the store by way of
Fisher Road and Route 62. Thus, approval of the a~pplication
under appeal would result in the same project proposed by
the Permittee, and denied by the Board, in 1990.

Third, the earlier application was pursued to a final
judgment. The Board issued a final decision on Application
#5W0584-9-EB, and this decision was not appealed. The
decision denied approval for a 52,000 square foot food store
with access by way of Fisher Road and Route 62. It was a
valid and binding decision.

The Permittee argues that this application is different
from the one denied by the Board because this application
seeks a restricted access onto Fisher Road. The Permittee
also argues that it is appealing the District Commission's
refusal to delay implementation of the restricted access for
three years pending traffic monitoring.

The Permittee seems to want to have it both ways: It
argues that its application is different from the one denied
by the Board in 1990 because of the proposed restrictions on
the access to Fisher Road, and then seeks to have the
restrictions on the restricted access removed. A three-year
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delay pending a traffic monitoring study amounts to no
restriction. Without the restriction, the application is
identical to the one already denied by the Board and there-
fore res judicata applies.

Even if all the criteria for res iudicata are met in a
given situation, the Board need not apply it. In
administrative proceedings, the doctrine should not be
applied as an inflexible rule of law, but must be tempered
with flexibility, fairness, and equity. See Town of
Swrinafield, Vermont v. Environmental Board, 521 F. Supp.
243 (1981); In re Carrier, 155 Vt. 152 at 157, Re: Rome
Familv Corw., #lR0410-3-EB,  Memorandum of Decision at 4 (May
2, 1989).

The Board has determined that it is fair to apply lees
iudicata in this case, for the following reasons:

1. When the Permittee appealed the District
Commission's dismissal of its application in 1991, the
Permittee argued to the Board that the Board should require
the District Commission to accept the application because
the application was substantially changed based on the

'./,

restriction on the access to Fisher Road. The Board 'u,
accepted the Permittee's argument and remanded the appeal to
the District Commission to review the application based
solely upon the Permittee's assertion that its new. *;z$;zation tnc1uded.a restricted access to Fisher Road.

: Berlin Associates, #5W0584-14-EB,  Memorandum of
Decision at 6 (Jan. 10, 1992).

2. The Permittee has had several opportunities to
prove that it should be granted a permit with unlimited
access: After the Board's hearings and 1990 denial, the
Permittee could have appealed to the Supreme Court or filed
a motion to alter with the District Commission within six
months .of the Board's denial, but it chose not to do either.

3. There has been no change of circumstances. The
highway improvements that have been made were in the
planning stages during the Board's 1989-1990 hearings on
this application and the Board considered the proposed
improvements in making its decision to deny the application.
Re: Berlin Associates, #5W0584-9-EB, Findings of Fact,
Conclusions of Law, and Order at 11 (Finding #24) (Feb. 9,
1990).
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4. The Permittee argues that a new hearing should be
provided because the Permittee has recently completed the
"Condition 28" traffic study. This study,~ however, was
required to be completed several years ago by the permit
that originally approved the Berlin Mall in 1987. The
Permittee had ample opportunity to complete the "Condition
28" traffic study and present the results to the Board for
the appeal proceedings in 1989-1990. In fact, the Permittee
did submit a "Condition 28" traffic study at that time. The
Board subsequently denied the permit. If the Permittee
wishes to have another traffic study considered, it can do
the traffic monitoring it has proposed to the District
Commission as stated in Condition 19 of the current Land Use
Permit.

5. Allowing this appeal to go forward would entail
considerable expense for all parties and for the State. In
light of the fact that the issues the Permittee seeks to
litigate have already been litigated and finally determined,
the Board does not believe that this expense is justified.

6. The Permittee has been granted a permit and is
free to go ahead with construction of the food store. The
District Commission has required implementation of a traffic
monitoring program, as follows:

As discussed under criterion 9(K), the Commission
will impose by permit condition the implementation
of the applicant's traffic monitoring program so
that the Commission may be able to possibly lift
the restrictions on the use of the Fisher Road
drive. It will be more prudent to lift the
restrictions in future years - if supported by the
data and information collected during the
monitoring period - than it will be to attempt to
impose a restricted access requirement after the
food store has generated significantly more
traffic after its opening.

Because the issues the Permittee seeks to litigate have
already been litigated and finally determined by the Board,
and because the Permittee has a permit to construct and
operate its project, the Board believes that the need for
finality in the process and the burdens to the other parties
and the state far outweigh any arguments advanced for
proceeding with this appeal.

Accordingly, the Board grants the motion to dismiss.
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IV. ORDER

The motion to dismiss is hereby granted. Jurisdiction
is returned to the District f5 Environmental Commission.

Dated at Montpelier, Vermont this 4th day of February,
1993.

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Samuel Lloyd
William Martinez
Steve E. Wright
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