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STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., CHAPTER 151

Berlin Associates, Ltd. Land Use Permit #5W0584-l-EB
c/o John M. Kilmurry, Esq. Findings of Fact, Conclu-
P.O. Box 189 sions of Law and Order
Montpelier, Vermont 05602

On December 2, 1982 the City of Montpelier filed an appeal
with the Environmental Board (the "Board") from Land Use Permit
#5WO584 granted by the District #5 Environmental Commission (the
"District Commission") to Berlin Associates, Ltd. on November 5,
1982. Central Vermont Regional Planning Commission ("CVRPC")
filed an appeal on December 3 and 6, 1982; Citizens for Vital
Communities ("CVC") filed an appeal on December 14, 1982; and
the City of Barre joined in the appeals on December 17, 1982,
all pursuant to Board Rule 40.

Land Use Permit #5WO584 specifically authorizes the
Permittee to construct and lease a 285,000+ square-foot enclosed
mall or department store building with 1,473 parking spaces and
other related site improvements, located between Fisher Road,
Paine Turnpike, and Vermont Route 62 in Berlin, Vermont.

Chairman Leonard U. Wilson held pre-hearing conferences on
December 16, 1982 and January 4, 1983. Lawrence H. Bruce, Jr.,
a member of the Board, held a third pre-hearing conference on
January 19, 1983. The Board convened public hearings on these
appeals on December 22, 1982 and February 2, 3, 4, and 9, 1983.
The following parties were present during the hearings:

Permittee, Berlin Associates, Ltd. by John M. Kilmurry,
Esq.:

Appellant, City of Montpelier by Schuyler Jackson, Esq.;
Appellant, Central Vermont Regional Planning Commission by

Fred Emigh, Esq.;
Appellant, Citizens for Vital Communities by Steven F.

Stitzel, Esq.;
City of Barre by Paul H. Hermann;
State of Vermont, Public Service Department, State Energy

Office, and Agency of Transportation by Dana
Cole-Levesque, Esq.:

Town of Berlin by Robert J. Kurrle, Esq.; and
Central Vermont Medical Center by James Brock, Esq.

The hearings were recessed on February 9, 1983 pending
receipt of proposed Findings of Fact and Conclusions of Law,

ii memoranda of law, a review of the record and deliberation. The

(?
!! Board received requests for findings and conclusions and
\I memoranda of law from various parties on February 28, and March
11 2 and 3, 1983. On April 13, 1983 the Board determined the
ii record complete and adjourned the hearing. This matter is now
:I ready for decision.
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Appellants raise substantive issues relative to the
criteria of 10 V.S.A. §6086(a):

9(A)
l(A), (B), (E), 2, 3,

, (F), (H), (J), ML &I, and 10.

The substantive issues raised relative to Criteria 1, 2,
and 3, water quality and sufficiency, relate solely to the
proximity of the sewer line and an access road to a certain
hospital well and the classification of Airport Brook,
so-called. The issue relative to Criterion 5 relates solely to
traffic. The issues pertaining to Criteria 6, 7, 9(A), (H),
(K), and (L) relate to the fiscal impact of the proposed mall
upon the Cities of Montpelier and Barre. Under Criteria 9(F)
and (J) the issues are limited to a review of the principals of
energy conservation, the best available technology for efficient
use of energy, the availability of necessary public utility
services and whether or not this project will place an excessive
or unreasonable demand upon the necessary facilities.
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The Board bases its Findings of Fact and Conclusions of Law
on the record developed at the hearings including a site visit.
To the extent that the Board agreed with and found necessary any
requests for findings or conclusions by the parties, they have
been incorporated herein: otherwise such requests are denied.

A. PARTY STATUS

Appellants raise substantive issues in various criteria
which will be discussed below. In addition CVC requested party
status pursuant to Board Rule 14(B) on Criteria 2, 3, 6, 7,
9(A), 9(H), 9(K), and 10 of 10 V.S.A. §6086(a). On December 22,
1982 the Board heard testimony and oral argument on CVC's
request for party status. At that hearing CVC limited its party
status request to Criteria 2, 3, 9(A), (H), and (K).

After deliberation the Board decided (1) to allow CVC to
appeal and to participate in the appeal before the Board with
respect to Criteria 2 and 3, and (2) to deny CVC's request to
participate relative to 9(A), (H), and (K). The Board bases
this decision on
assist the Board
3. However, the
and (K) would be
other parties.

an understanding that CVC could materially
relative to issues pertaining to Criteria 2 and
Board believed that issues raised by 9(A), (H),
appropriately and sufficiently addressed by

B. ISSUES RAISED BY THE APPEALS

The parties participating in or present at these hearings
or portions thereof are identified above. However, certain
parties are limited to specific criteria. The Permittee, Berlin
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I, Associates, of course, participated on all criteria. The Town
of Berlin, the Central Vermont Regional Planning Commission, and
the State of Vermont also had the right as statutory parties,
those identified in 10 V.S.A. 56084, to participate on all
criteria. However, CVRPC limited its participation to Criteria
5, 6, 7, 9(A) t (HI, (K), (L), and 10, and the State of Vermont
limited its participation to Criteria 9(F) and 9(J). The City
of Montpelier participated as a party on Criteria 6 and 7, and
Citizens for Vital Communities on Criteria l(B), l(E), 2, 3, 5,
9(F), and 9(J). The City of Barre could have participated on
Criteria 1,' 5, and 9(A) but did not, and the Central Vermont
Medical Center could have participated on Criteria 1, 2, 3, 5,
and 9(J) but did not.

1.

2.

3.

4.

5.

6.

FINDINGS OF FACT

Berlin Associates, Ltd. is a partnership between Developers
Diversified, Ltd. and Daniel C. Lyons. Berlin Associates

285,000+ square-foot
enclosed shopping mall/department store to be located on
approximately 27 acres of land in the Town of Berlin,
Vermont.

The tract of land is bounded on the southeast by Route 62;
on the southwest by the Berlin Elementary School property;
on the northwest by Paine Turnpike, the State of Vermont
Regional Library, and a doctor's office; and on the north
by undeveloped open and forest land and Fisher Road.

Across Route 62 to the southeast of the site are certain
industrial and commercial recreational facilities, and
across Fisher Road to the northeast of the site are the
Central Vermont Hospital and various medical office
buildings.

The mall will be a single-story building and will include
approximately 245,000 square feet of rental space. The
rental space will generally be divided among three major
department stores and between 45 to 60 smaller, retail
establishments. Restaurants and foodstores are currently
excluded.

The mall building is a totally enclosed shopping facility
of brick and steel construction.

Two access points are proposed; a main entrance off Paine
Turnpike and a secondary entrance off Fisher Road. The
parking area includes space for approximately 1473
vehicles.
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10 V.S.A. 56086(a) (l), Storm Water Discharge

7.

8.

9.

10.

11.

The proposed development will result in the creation of a
certain amount of stormwater runoff. Berlin Associates
proposes to discharge this runoff into Airport Brook,
so-called, pursuant to a draft Temporary Pollution Permit,
file No. 12-03-018, issued by the Agency of Environmental
Conservation (the "Agency"). Exhibit No. 15.

The Temporary Pollution Permit identified in Finding No. 7
is predicated on a reclassification of Airport Brook to a
Class B water. Proceedings are currently underway to make
such a reclassification effective.

Pursuant to 10 V.S.A. §6081 and 6086(a)(l), before granting
a land use or Act 250 permit, the Board shall find that the
project will not result in undue water pollution.

Pursuant to 10 V.S.A. §6086(d) the Board may by rule allow
the acceptance of a permit or approval of any state agency
with respect to 10 V.S.A. §6086(a)(l) in lieu of evidence.
Board Rule 19(A) provides that obtaining a Temporary
Pollution Permit pursuant to the Agency of Environmental
Conservation, Department of Water Resources "Interim
Stormwater Management Policy" adopted under 10 V.S.A.,
Chapter 47 creates a rebuttable presumption that no undue
water pollution will result from a proposed project.

The Board accepts the Temporary Pollution Permit in lieu of
evidence that the project will not result in undue water
pollution, provided that a final order, reclassifying
Airport Brook to a Class B water is issued, and provided
that Berlin Associates complies with all of the conditions
of the Temporary Pollution Permit.

The Board notes that in a recent decision, In re
Reclassification of Airport and Pond Brooks, Vermont Supreme
Court No. 82-071, filed February 7, 1983, the Water Resources
Board decision to reclassify Airport Brook as a Class B water
was vacated by the Court and returned to the Water Resources
Board for further proceedings. In actuality then the draft
Temporary Pollution Permit issued by the Agency and relied upon
in these findings is premature. As a general rule such a permit
should not be relied upon to create a rebuttable presumption in
lieu of evidence in accordance with Board Rule 19(A).

However, appeals to the Board from decisions of district
commissions are limited to those issues raised by the parties.
10 V.S.A. S6089. In this case, the parties involved have
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limited the Board's review, findings and conclusions in this
matter as indicated by the Findings. The parties intend,
instead, to raise any substantive issues relative to
reclassification before the Water Resources Board.

Therefore, in effect the parties have stipulated that this
is not an issue to be resolved by this Board.

10 V.S.A. $6086(a)(l), and (3), Hospital Water Supply

12.

13.

14.

15.

16.

17.

18.

Berlin Associates proposes to construct a paved access
road, 50 feet in width, from Fisher Road to the project
site. Drainage ditches will be installed on either side of
the access road and lined with a polyethylene liner with a
thickness of at least 6 mils.

The edge of this access road will be approximately 18 feet
from the wellhead of Central Vermont Medical Center
Hospital well no. 3.

Sewage from the project will be disposed of via connection
to the Town of Berlin's sewage collection and treatment
system. Berlin Associates proposes to construct a
sewer main serving the project in the center line of the
access road described in Findings 12 and 13. The sewer
main will run approximately 38 feet from the wellhead of
well no. 3.

This sewer main will be constructed out of water supply
type ductile iron pipe with mechanical joints.

Certain improvements will be made to well no. 3 including
installation of a pitless adapter, elimination of the well
pit, and extension of the well casing at least 18" above
grade. Exhibit No. 23.

The location of the sewer main and road present the
possibility of three types of well contamination:

a. Chronic contamination may result from rupture of or
leakage from the sewer main;

b. Chronic contamination may result from surface water
and chemical runoff from

J

C . Contamination may result
causing a chemical spill
of the wellhead.

the access road; and

from a vehicular accident
in the immediate vicinity

In the present case there is a substantial layer of glacial
till which provides some protection to well no. 3. In
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i] 22.

'Ij,

I/

I/

23.

11::
jj ,1 24.

addition geotechnical fabrics appropriate
for roadside ditches are available.

for use as liners

A Certification of Compliance has been issued by the Chief
of Engineering Services, Division of Protection, Agency of
Environmental Conservation, relative to Vermont State Board
of Health Regulations, Chapter 5, Sanitary Engineering,
Subchapter 1, Public Buildings, and Subchapter 15 Plumbing.
Exhibit No. 14.

The Board accepts the Certification of Compliance as
evidence that the project as proposed meets any applicable
Health and Water Resources Department regulations.

The Certification of Compliance specifies certain
monitoring requirements that will provide advance notice of
potential contamination.

The Board, therefore, finds that the project as proposed
and conditioned will not involve the injection of waste
materials or any harmful or toxic substances into
groundwater or wells.

The Central Vermont Medical Center Hospital obtains its
water from three different wells, including well no. 3.
The Hospital has on-site storage of at least 300,000
gallons. Without well no. 3 the Hospital's requirements
for water would be met.

The Board finds, therefore, that the proposed construction
of the sewer main and access road will not cause an
unreasonable burden on an existing water supply. 10 V.S.A.
§6086(a) (3).

1 10 v.S.A. 56086(a) (51, Highways
I

25.

j 26 .

The proposed mall will generate additional traffic that
will have an impact on portions of the highway system in
central Vermont.

A study conducted by the Agency of Transportation indicates
that there are two intersections not within the immediate
vicinity of the mall that will operate at a “level of
service D" or below as a result of mall generated traffic.
One of these is the intersection of Route 301 (North Main
Street) and Route 62 in Barre (Intersection #6 on Exhibit
No. 11). The other is the intersection of Memorial Drive,
Berlin Street (Route 2), Main Street, and Northfield Street
in Montpelier (Intersection #9 on Exhibit No. 11).
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27.

28.

29.

30.

31.

32.

Intersection #6 can be sufficiently improved with minor
adjustments to the traffic signal timing. Intersection #9
can be sufficiently improved with geometric changes
involving the widening of the northbound lane of Northfield
Street for about 250 feet from the city garage to the
intersection as well as some signal changes. Deterioration
of service at Intersection #9 will also result in enough
additional congestion to cause redistribution of traffic to
other intersections, thereby causing congestion at other
intersections.

Berlin Associates will construct a variety of improvements
to the roads in the vicinity of the mall to accommodate
increased traffic. These include:

a. The reconstruction and widening of Fisher Road from
the intersection with Vermont Route 62
approximately 1200 feet to the northwest with
various lane changes and other improvements;

b. The reconstruction and widening of Paine Turnpike
from the intersection with Vermont Route 62
approximately 1,800 feet to the north with
additional lanes, a traffic signal and other
improvements;

C . Changes to the traffic signals at the Fisher Road,
Route 62 and Paine Turnpike and Route 62
intersections; and

d. Lane markers to reduce the openness and many points
of potential conflict at the intersection of Fisher
Road and Paine Turnpike.

All of the changes and modifications outlined in Finding
No. 28 will be constructed with the approval of the Vermont
Agency of Transportation in conformance with standard B-71.

The mall access roads, interior parking lots, and interior
roadway as well as other means of transportation are not at
issue before the Board.

Berlin Associates proposes to widen Paine Turnpike as
indicated in Finding

The width of 56 feet
for the construction
stable slopes.

No. 28 to a paved width of 56 feet.

does not include additional widening
of shoulders, drainage ditches and
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33.

34.

No left hand turns are to be allowed from Fisher Road into
entrance/exit "B". However, additional changes should be
made at this entrance to reduce the potential traffic
congestion because of westbound traffic attempts to enter
entrance/exit "B". The Board, therefore, will additionally
condition any land use permit as follows:

a.

b.

C .

Left turns from Fisher Road into entrance/exit "B"
will be eliminated by the addition of a barrier to
channel traffic into and out of entrance/exit "B"
but will prevent left turns from Fisher Road and
from entrance/exit "B";

If at some future time a third entrance/exit is
obtained for the mall, entrance/exit "B" shall be
eliminated; and

Appropriate Business Directional Signs, as approved
by the Travel Information Council and/or Vermont
Agency of Transportation, shall be installed to
direct traffic away from Fisher Road and towards
other approved access points for the project.

The Board, therefore, finds that the development as
proposed, conditioned by the District Commission and
conditioned herein, will not cause unreasonable congestion
or unsafe conditions with respect to the use of highways.
10 V.S.A. §6086(a)(5).

DISCUSSION

The Board notes that the various conditions attached by the
District Commission in order to
of the mall relative to traffic
Therefore, said conditions will
amendment issued by the Board.

reduce or eliminate the impact
also address its concerns.
remain as part of any permit

In addition, the Board recognizes that the widening of
Paine Turnpike may impact upon adjoining property owners. The
widening, however, is necessary to reduce the impact from
anticipated increased traffic generation. The Board expresses
its dismay that adjoiners had not previously been contacted by
either Berlin Associates and/or the Town of Berlin in that the
Board understands agreements between these parties relative to
the construction have already been reached. The Board expects
that Berlin Associates and the Town of Berlin will take all
available steps to reduce any impacts upon adjoining property
owners as much as possible.
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10 V.S.A. §6086(a)6, 7, 9(A),  (I-I),  (K) and (L)

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

The proposed mall is to be located on a tract of land in
Berlin, Vermont, approximately halfway between the Cities
of Barre and Montpelier.

The mall will have approximately 244,712 square feet of
leasable space, most of it in so-called shoppers goods and
drug store merchandise.

Sales in the mall will be the result of market growth,
recaptured sales or sales currently being made outside the
market area and a shift from existing retail centers.

Existing retail centers in Barre, Montpelier and Berlin
will be most negatively affected by the anticipated shift
in shoppers goods and drug store sales.

Losses of up to $6.58 million in Barre (41% of existing
shoppers goods sales), $3.95 million in Montpelier (41% of
existing shoppers goods sales), and $8.22 million on the
Barre-Montpelier Road in Berlin (57% of existing shoppers
goods sales are anticipated.

The shift in sales from the existing retail centers
identified in Finding No. 39 may result in real and
personal property tax reductions of between $26,027 and
$39,174 in Barre; between $21,318 and $32,627 in
Montpelier; and between $41,566 and $64,193 in Berlin.
Losses in Berlin will be offset by real and personal
property tax revenue generated by the mall.

Decline in the grand list of the Cities of Barre and
14ontpelier  may result in increases in State aid to
education. These increases have been estimated at between
$12,700 and $18,800 for Barre and between $8,700 and
$13,400 for Montpelier.

The net decline in tax revenues for the City of Barre is
between $13,300 and $20,300 and for the City of Montpelier
is between $12,600 and $19,200.

There may also be secondary effects from the shift in sales
including a decrease in property values and a general
negative effect upon investment activity in established
commercial centers.

The City of Montpelier is currently working with various
groups to facilitate increased commercial activity in the
downtown area.
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45.

46.

47.

48.

49.

50.

of Law and Order
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Much of the shift in shoppers goods sales resulting from
the mall will be a shift from one part of the Town of
Berlin, the Barre/Montpelier Road, to another center within
the Town of Berlin.

All three of the existing retail centers described above,

Tax revenue for the City of Montpelier for fiscal year 1 9 8 0
was $4,233,557. This figure represents 53% of the total
revenues for that year. Exhibit No. 31.

Based upon the total budgets of the Cities of Barre and
Montpelier, the maximum anticipated decline will not hinder
the ability of these cities to provide municipal services.

Additional revenues anticipated by the Town of Berlin will
significantly improve the Town's ability to provide
municipal and governmental services.

The Board therefore finds that the development as proposed,
conditioned by the District Commission and conditioned
herein:

a .

b.

c.

d.

e.

f.

Will not place an unreasonable burden on the
municipalities of Barre, Montpelier or Berlin to
provide educational services,
10 V.S.A. 56086(a) (6);

Will not place an unreasonable burden on the
ability of Barre, Montpelier or Berlin to provide
municipal or governmental services,
10 V.S.A. §6086(a) (F);

Will not significantly affect the existing or
potential financial capacity of the Town of Berlin
or the region to reasonably accommodate any
anticipated growth or rate of growth,
10 V.S.A. §6086(a) (9) (A);

Is physically contiguous to an existing settlement,
10 V.S.A. 56086(a) (9) (HI;

Is adjacent to certain public investments but will
not unnecessarily or unreasonably endanger public
investment in or the public's use or enjoyment of
or access to these facilities,
10 V.S.A. §6086(a) (9) (K);

Is in conformance with the requirements of
10 V.S.A. §6086(a)(9) (L).
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10 V.S.A. $6086(a)9(F), Energy Conservation and 9(J), Public
Utility Services

51.

52.

53.

54.

The applicant proposes to construct a single story building
with a floor area of approximately 285,000 square feet.
The applicant proposes to install sidewall insulation of
R19 and roof insulation of R20.

The applicant proposes to divide the interior space of the
building into three major department stores, an unspecified
number of individual small stores, one movie theatre, and
internal open space. The applicant does not propose to
install a centralized system for heating, ventilating or
air conditioning. Instead, each tenant will have its own
heating, ventilating and air conditioning system. The
applicant proposes that the primary source of heating,
ventilating and air conditioning for each tenant will be by
means of air-to-air heat pumps mounted on the roof of the
building. The applicant further proposes the possibility
of providing supplemental heating in the three major
department store areas by installing oil fired boiler
systems.

There is technology currently available that would enable
the applicant to efficiently and effectively operate a
centralized heating, ventilating and air conditioning
system within the proposed structure. By the use of
appropriate sensing and control devices, the applicant
could effectively control temperatures throughout the
structure. This would ensure compliance with established
heating/cooling standards.

During cold weather operation, the proposed structure will
have three primary sources of heat loss:

a.

b.

c.

Radiation heat loss will occur through the floor,
sidewalls and roof of the structure as a result of
maintaining a temperature differential between
interior and
the building
loss;

exterior temperatures. The roof of
is the major source of radiation heat

Infiltration heat loss will occur as a result of
exterior air entering the building through the
walls and exterior openings such as doors; and

Ventilation heat loss will occur when external air
is brought into the building to provide fresh air
within the building. The act of bringing in air
from the outside results in the expulsionof heated
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55.

56.

57.

58.

59.

air within the building from the building. Since
there is no centralized ventilating system within
the building as proposed, this heated interior air
will be expelled primarily through doors and
bathroom vents.

During hours of operation, the proposed building will have
two significant sources of heat gain:

a. Heat will be generated by the interior lighting
within the building: and

b. Heat will be generated by the presence of people
within the building.

During operating hours in temperatures down to approxi-
mately minus 13 degrees Fahrenheit, sufficient heat will be'
generated by interior lighting and people to maintain the
proposed structure at an interior temperature of 68-70
degrees without resorting to supplemental heat sources.
During such periods of operation, the proposed structure
will in fact be losing substantial amounts of heat into the
external atmosphere through radiation heat loss, infiltra-
tion, and ventilation heat loss.

During hours when the mall is not in operation, the
building will experience radiation and infiltration heat
loss. This heat loss will not be offset by heat gain from
lighting and people. For this reason, the internal
temperature of the building will decline during periods
when the building is not in use. Stored heat in interior
walls and merchandise will slow the temperature drop during
periods of nonuse.  Nonetheless, it is expected that the
internal temperature will drop to 55 degrees and below
during normal periods of nonuse
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60.

61.

62.

63.

64.

generated within the mall through electric lighting and
people. Finally, heat storage can substantially reduce if
not eliminate a peak power demand by the proposed
development in the morning hours on weekdays when the
servicing electric utility, Green Mountain Power, is
experiencing a general peak power demand.

There is technology currently available to minimize
radiation heat losses from the proposed structure. By
increasing the amount of insulation in the roof, heat loss
in that area can be reduced significantly.

During warm weather operation the proposed structure will
experience internal heat gain from five primary sources:

a. Internal lighting;

C . Radiation heat gain resulting from the temperature
differential between the exterior and interior of
the building; and

d. Infiltration and ventilation heat gain.

As currently proposed, cooling will be provided by
operation of the individual air-to-air heat pumps in an air
conditioning mode. Use of air-to-air heat pumps as
conditioners will most commonly occur at times when
external temperatures are highest thus reducing the
efficiency of the heat pumps.

air

There is technology currently available that could
significantly reduce the need to provide cooling by
air-to-air heat pumps during that time of day when
operation of such heat pumps is least efficient and
maximizes peak power demand. This technology involves a
reverse of the heat storage technology discussed above.
Incorporation of this technology would provide for the use
of air-to-air heat pumps in an air conditioning capacity
during nighttime hours when their use in this capacity is
most efficient and there is a minimum power demand.

Incorporation of heat storage technology in the proposed
structure will provide for efficient use and recovery of
energy consumed by and available to the proposed structure.
This will reduce the overall annual energy consumption of
the proposed structure and, more significantly, minimize
the proposed structure's need for electrical energy during,
peak power times.
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65.

66.

67.

68.

69.

70.

The proposed development will have a connected load of 3.6
megawatts and an anticipated winter peak of 2.9 megawatts.
This represents almost 1% of Green Mountain Power's peak
load, approximately 40% of the load at the Berlin
substation and approximately l/3 of an entire year's growth
of Green Mountain Power.

The anticipated annual consumption of electrical energy by
8/lOths of 1% of the

Green Mountain Power total. Under present rates, this
represents an annual energy bill of approximately $540,000.

Findings Nos. 65 and 66 assume that the electrical energy
load from the mall is entirely additive. In fact, other
testimony indicates that a portion of the shoppers goods .
sales activities in the Cities of Barre, Montpelier and
other parts of Berlin will shift to the mall, thereby

7O

a) additional roof insulation to a value of R-26 be
installed;

b)

c)
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71.

15

The Board, therefore, finds that the.development  as pro-
posed, conditioned by the District Commission and condi-
tioned herein, reflects the principals of energy
conservation and will incorporate the best available
technology for efficient use or recovery of energy,
10 V.S.A. 56086(a)(9)(F), and that necessary service
utility facilities will be available which will not place
an excessive or unnecessary demand on said facilities based
upon reasonable economic growth in accordance with
10 V.S.A. 56086(a)(9) (J).

10 v.s.A. $6086(a)(lO), Local and Regional Plan

72. The Town of Berlin has a town plan but does not have a duly
adopted capital program.

73.

74.

75.

D.

1.

The mall is a
designated by
development.

commercial project located in an area
the Berlin Town Plan for commercial

The mall site is included in the "urban" land use category. .
of the Central Vermont Regional Planning Commission's
Regional Land Use Plan. Commercial activities such as this
one are allowed in this area.

The Board, therefore, finds that the development as
proposed, conditioned by the District Commission and
conditioned herein, is in conformance with any duly adopted
local or regional plan, 10 V.S.A. 56086(a) (10).

CONCLUSIONS OF LAW

10 V.S.A. 56086(a)(l),  Stormwater Discharge: The Board
concludes that if and when a final Temporary Pollution Permit
under the Interim Stormwater Management Policy of the Department
of Water Resources, Agency of Environmental Conservation is
issued allowing the intended discharge to Airport Brook this
project meets any applicable Health and Water Resources
Department regulations and will not result in undue water
pollution. However, if no such permit is issued of if
alternative plans relative to stbrmwater discharge-are proposed,
a request to amend this permit must be filed and obtained by
Berlin Associates.

2, 10 V.S.A. 56086(9)(l) and (3), Hospital Water Supply: The
Board also concludes that the proposed access road and sewer
main construction meet any applicable Health and Water Resources
Department regulations and will not result in the injection of
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waste materials or any harmful or toxic substances into ground-
water or wells. In reachins this conclusion, the Board found
that the engineering improvements and monitoring required by the
Certification of Compliance as well as additional conditions
imposed by the Board-will adequately protect well no. 3, so-
called.

3. 10 V.S.A. 56086(a) (5), Hiqhways: Again the Board concludes
that the project as proposed and conditioned will not cause
unreasonable-congestion-or unsafe conditions with respect to the
use of highways,

4. 10 V.S.A. §6806(a) (6),(7),(g)  (A),(H),(K) and (L);
Impact upon the City of Montpelier: Pursuant to various

criteria outlined in Act 250, before a permit can issue it must
be shown that an unreasonable burden to provide educational or
other municipal services will not be placed upon a municipality.
In this case the City of Montpelier and the Central Vermont
Regional Planning Commission have tried to show the fiscal
impact upon the City of Montpelier and the City of Barre is so
negative as to significantly reduce tax revenue in these two
municipalities, thus, negatively affecting growth, public
investments and local services in these municipalities. The
Board, however, disagrees and concludes that the fiscal impact
in comparison to available budget figures is insignificant.
Furthermore, the Board concludes that it is difficult to
determine whether the anticipated fiscal impact is solely a
result of the proposed mall but a result of unrelated growth
patterns in these areas.

5. 10 V.S.A. §6086(a)(9)(F), Energy Conservation and 9(J),
Public Utility Services: Although the Board agrees that

energy design proposals should be as specific as possible.
thereby allowing complete and adequate reviews, the Board
believes that Berlin Associates' proposals plus various
conditions attached by the District Commission and now the Board
enable the Board to conclude that this development will reflect
the principals of energy conservation and the best available
technology for efficient use of energy when constructed. The
Board, of course, encourages Berlin Associates to refine its
energy conservation measures and plans even further if positive
technical advances in this area are made prior to construction
of the building.

In addition, the Board concludes that the necessary public
utility services will be available to this project, and believes
that as proposed and conditioned this project shall not place an
excessive or uneconomic demand upon the necessary facilities and
that the provision of these facilities is based upon reasonable
economic growth.
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6. 10 V.S.A. $6086(a)(lO), Local or Reqional Plan: Finally,
the Board concludes that this project conforms to both the local
and regional plan.

7. Land Use Permit Amendment: In accordance with these
Findings of Fact and Conclusions of Law, the Board shall issue
an amendment to Land Use Permit #5WO584. This amendment will
conditionally approve the project relative to the issues
addressed herein. The approval previously issued by the
District Commission in accordance with the remaining issues and
criteria of 10 V.S.A. S6086(a) remains in full force and effect.

8. Based upon the foregoing Findings of Fact and Conclusions
of Law, it is the conclusion of the Board that the project
described in the application referred to above, if completed and
maintained in accordance with all of the terms and conditions of
that application and Land Use Permit #5WO584,  as amended herein,
will not cause or result in a detriment to public health, safety
or general welfare under the criteria described in
10 V.S.A. §6086(a).
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E. ORDER

Land Use Permit Amendment #5W0584-l-EB shall be issued in
accordance with the Findings of Fact and Conclusions of Law
herein.

Dated at White River Junction, Vermont, this 13th day of
April, 1983.

FOR THE ENVIRONMENTAL BOARD:

Board members approving
this decision:
Leonard U. Wilson
Donald B. Sargent
Lawrence H. Bruce, Jr.
Roger N. Miller
Priscilla N. Smith
Ferdinand A. Bongartz
Warren M. Cone
Melvin H. Carter

Board members dissenting: Dissenting:


