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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151 I

Barre Granite Association by Findings of Fact and I
David M. Wilson, Esq. Conclusions of Law
Noble & Wilson and Order I

Box 159 Land Use Permit Amendment ;
Montpelier, VT 05602-0159 #5W0483-3-EB

This decision pertains to an appeal filed with the
Environmental Board on January 6, 1988, by the Barre Granite
Association from Land Use Permit #5WO484-3 issued by the
District #5 Environmental Commission on December 8, 1987.
The permit authorizes the continued use of existing lagoons
for the processing of granite slurry and the removal of
approximately 4,000 cubic yards of dried granite fines from
the Permittee's East Montpelier disposal facility for use as
cover material at the Williamstown landfill.

On January 26, 1988, a prehearing conference was
convened by Chairman Leonard U. Wilson and on February 23 a
Prehearing Conference Report and Order was issued. In
response to the Permittee's request to the Board to remand
the appeal to the District Commission, on March 15 the Board
issued a decision denying that request and requesting
parties to file a statement of the issues. On March 30, the
Permittee submitted a letter identifying the issues on
appeal.

A public hearing was convened by an Administrative
Hearing Panel of the Board on July 21, 1988. The Permittee,
represented by David M. Wilson, Esq., was the only party in
attendance. After hearing the testimony, the panel recessed
the hearing pending preparation of a proposed decision. A
proposed decision was sent to the parties on Wednesday,
February 22, 1989, and the parties were provided an
opportunity to file written objections and to present oral
argument before the full Board. On March 20, 1989, the
,Permittee filed a response to the proposed decision. Having
':received no request for oral argument from any party, on
j.March 22, 1989, following a review of the proposed decision
iiand the evidence presented in the case, the Board declared
lIthe record complete and adjourned the hearing. This case is
i:now ready for decision. The following findings of fact and
j; conclusions of law are based exclusively upon the record
ljdeveloped  at the hearing. To the extent the Board agreed
ijwith and found necessary any findings proposed by the

I
'iparties, they have been incorporated herein; otherwise, said

,I
requests to find are hereby denied.
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I. ISSUES IN THE APPEAL

The Permittee objects to the following conditions of
Land Use Permit #5WO483-3:

Condition 7, that requires submission to the District
Commission of written approval from the Agency of Natural
Resources, Department of Environmental Conservation,
Division of Waste Management (Division) for the construction
of new lagoons and the issuance of an amended Act 250 permit
before commencing construction on the lagoons. The
Permittee believes that approval of the Division is
sufficient and an Act 250 amendment need not be obtained.

Condition 8, that requires the Permittee to submit
bi-monthly written reports to the district Commission
regarding the Permittee's progress toward finding a long-
term solution to its waste management problems. The Permittee
believes that the submission of semi-annual reports would be
sufficient.

Condition 9, that requires the Permittee to obtain a
jurisdictional ruling from the District Commission prior to
removing dewatered granite fines off site. The Permittee
believes it should be allowed to undertake such removal
without the need to obtain Act 250 approval, provided it
obtains written authorization for the removal and subsequent
use of the removed fines from the Division.

Condition 10, that requires all construction on the
project to be completed by October 1, 1988. The Permittee
believes that a construction completion date is not
appropriate to its operation which requires digging trenches
and building berms periodically for erosion control and
additional storage areas as needed. The Association would
like the permit to authorize, without limitation, a)
construction within the enclosed and operating portion of
the facility that is necessary to empty, fill, or service
existing lagoons; b) any construction on the site that is
authorized by the Division which is necessary to control
erosion or to comply with conditions established by the
Division; and c) construction of additional berms as
authorized by the division to provide additional, necessary
storage for dried granite fines.

II. FINDINGS OF FACT

1. Granite cutting operations produce slurry material as a
waste by-product. This slurry contains silicon
carbide, granite dust, and water. The Permittee owns a



l
Barre Granite Association - #5W0483-3-EB
Findings of Fact, Conclusions of Law and Order
Page 3

disposal facility in East Montpelier for waste
processing and storage. The slurry is placed in the
four lagoons at the facility where it dries through a
natural process of leaching of the liquid in the
material and evaporation from the surface. After it
dries, the material is very fine and can be used as
fill material.

The lagoons were intended to be a temporary solution to
disposal of the slurry. The Association is seeking to
find a use for the slurry that would not require
storage in lagoons. The existing lagoons are nearing
capacity and construction of additional lagoons will be
necessary.

In 1978, the facility received an Act 250 permit that
authorized the construction of four lagoons to store
granite wastes. Construction was to be completed
within one year. On September 23, 1983, the
Association received a permit amendment authorizing the
burial of 10,000 cubic yards of waste material at a
site adjacent to the previously approved storage
lagoons and required the Association to produce a
long-range plan that would contain permanent solutions
to slurry processing and storage as an alternative to
storage at this facility. That plan was to be
submitted to the District Commission by July, 1984. On
November 22, 1983, an amendment was issued which
extended the construction completion date to May 15,
1984.

Various solutions for long-range processing and storage
that the Association has been pursuing have not worked
out. The Association therefore needs to expand the
storage capacity of its existing facility.

The Association provided approximately 4,000 cubic
yards of fill material to Williamstown for use in
capping the landfill there and wishes to provide 4,000
yards more.

The facility is operating under Transitional Operation
Authority (TOA) issued by the Commission of the Depart-
ment of Environmental Conservation since October 13,
1987, pursuant to Act 78 of the 1987 Legislative
Session which requires comprehensive assessment of all
disposal facilities by July 1, 1990.

The Division has authorized the following routine
activities without additional review or approval:
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1. Placement of granite fines, etc. in
lagoon up to fill line, leaving the
freeboard as noted in plans and operat-
ing manual.

3
&. Closure of any lagoon by dewatered

residue or other clean fill.

3. Removal of supernatant or excess water.

4. Sampling of groundwater and surface
water at two-year intervals with report
to the Department.

The Division will require prior approval before the
following activities may be commenced:

1.

2.

3.

4.

Excavation of dewatered residue from the
lagoons for off-site disposal. This is
to insure that the ultimate use or
disposal will not lead to undue erosion
or inappropriate filling.

Excavation of residue from the two acre
disposal area adjacent to the fenced in
project area.

Placement of residue above grade on site
for temporary storage pending off-site
disposal. Preferred areas are over
existing lagoons. Need silt fence
around such stockpile.

Construction of new trenching as shown
on 1987 plans. Sequence of new trenching
should provide for re-activation of
lagoons since they are better suited for
continuing and indefinite use for
processing/dewatering purposes.

The TOA does not authorize any above-grade lagoons, I

trenches, or ultimate disposal of dewatered granite
residue.

i
An amendment to the TOA would be required

before commencing these activities.

CONCLUSIONS OF LAW
I

The Board recognizes that Environmental regulation can
/be burdensome when it involves unnecessary duplicative review
Iby different agencies that are charged with the same

Ii responsibilities. There is, however, a difference between
I :
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regulation by the Agency of Natural Resources and Act 250
oversight. Agency of Natural Resource review in this matter
is limited to ensuring that groundwater contamination does
not occur. Act 250, however, is charged with evaluating
all the environmental impacts, enumerated in 10 V.S.A.
5 6086(a) (1) - (10). Other environmental permits issued by
the Agency of Natural Resources may be offered as
presumptions that specific Act 250 criteria are satisfied.
See Board Rule 19. However, the Board has independent
authority and responsibility to make positive findings under
the ten criteria. As the Vermont Supreme Court stated in In
re Hawk Mountain Corporation, 149 Vt. 179, 185 (1988): -

[T]he legislative scheme indicates that the
legislature intended to confer upon the
Board powers of a supervisory body in
environmental matters. For example,
although 10 V.S.A. § 6082 provides that the
permit required under Act 250 does not
replace permit requirements from other state
agencies, 10 V.S.A. S 6086(d) provides that
the Environmental Board is not bound by the
approval or permits granted by the other
agencies. Permits and Certificates of
Compliance from other agencies create a
presumption that the project satisfies the
relevant 10 V.S.A. S 6086(a) (1) criteria;
however, the Board must conduct an
independent review of the proposed
development and may deny the Act 250 permit
if it finds the Certificate of Compliance or
other required permits were improvidently
granted. 10 V.S.A. 5 6086(d).

While the Board's authority to regulate is independent
of the Agency of Natural Resources, the Board believes that
requirements should be imposed only as necessary to ensure
compliance with the ten criteria of Act 250. The Permittee
does not dispute the substantive findings of the District
Commission but challenges the Commission's authority to
regulate certain activities and the necessity of certain
conditions imposed by the District Commission. As stated
above, the Board believes it has the authority to regulate
these activities. The Board has reviewed the conditions in
question to determine whether they impose the least burden
necessary to achieve compliance with the ten criteria and
will amend the permit accordingly.

ii

!
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IV. ORDER

Land Use Permit amendment #5W0483-3-EB is hereby issued
in accordance with the Findings of Fact and Conclusions of
Law herein. Jurisdiction over this matter is returned to
the District #5 Environmental Commission.

Dated at Montpelier, Vermont this 27th day of March, 1989.

ENVIRONMENTAL BOARD

Lawrence H. Bruce, Jr.
Jan S. Eastman
Arthur Gibb/l/
Samuel Lloyd
Roger N. Miller
W. Philip Wagner

IllMember Gibb believes the Permittee should not need
.to obtain Act 250 approval before constructing berms.
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