
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Brewster River Land Company, LLC
Land Use Permit #5L1348-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns an application for a permit for the construction and
operation of 32 residential housing units to be configured in three buildings on a 5.4
acre tract of land ("Project").  The Project is located off Church Street in the Village of
Jeffersonville within the Town of Cambridge, Vermont.

As explained below, the Vermont Environmental Board ("Board") concludes that
the Project complies with all Criteria on appeal. Accordingly, the Board issues Land
Use Permit #5L1348-EB ("Board Permit").

I. PROCEDURAL SUMMARY

On September 14, 1999, Brewster River Land Co., LLC ("Permittee") filed a land
use permit application for the Project with the District #5 Environmental Commission 
("Commission") pursuant to 10 V.S.A. §§ 6001-6092 ("Act 250").

On April 7, 2000, the Commission issued Land Use Permit #5L1348 ("Permit")
and supporting Findings of Fact and Conclusions of Law and Order ("Decision") to
Permittee for the Project.

On May 5, 2000, a motion to alter was filed by William and Jan Sander,
Constance Edwards, Tony Kryzak, Judy Stout, Thomas A. Latshaw, Jr., and Peggy List
(collectively, the "Neighbors").  Permittee filed a memorandum in opposition to the
motion on May 16, 2000.  The Commission denied the Neighbors’ motion to alter on
May 24, 2000.

On June 16, 2000, the Neighbors filed an appeal with the Board from the Permit
and Decision contending that the Commission erred by finding that the Project complies
with 10 V.S.A.  § 6086(a)(1)(B), (1)(D), (1)(G), (4), (5), (6), (7), (8), (9)(A), and (10)
("Criteria 1(B), 1(D), 1(G), 4, 5, 6, 7, 8, 9(A), and 10").  The Neighbors also appealed
the denial of party status to: William and Jan Sander on Criteria 1(G), 5, 6, and 7;
Constance Edwards on Criteria 1(G), 5, 6, 7, and 9(A); Tony Kryzak on Criteria 1(D)
and 6; Judy Stout on Criteria 1(B), 1(D), and 10; Thomas A. Latshaw, Jr. on Criterion 4;
and Peggy and Paul List on Criteria 1(D), 4, and 5.  The appeal was filed pursuant to
10 V.S.A. § 6089(a) and Environmental Board Rule ("EBR") 6 and 40.



Brewster River Land Co. LLC.
Land Use Permit #5L1348-EB
Findings of Fact, Conclusions of Law, and Order
Page 2

1 Criterion 9(A) was originally part of this appeal. However, Peggy List was
the only Neighbor with party status on Criterion 9(A). Subsequent to the filing of
the appeal, she moved from the area and consented to the dismissal of Criterion
9(A) from the appeal. No other party objected to dismissing Criterion 9(A) from
the appeal.

On July 18, 2000, Board Chair Marcy Harding convened a prehearing
conference and on July 21, 2000, she issued a Prehearing Conference Report and
Order ("PCRO").

On July 28, 2000, the Neighbors filed an objection to the PCRO concerning
party status and other preliminary issues.

On September 18, 2000, the Board issued a Memorandum of Decision on party
status and other preliminary issues.

On December 13, 2000, the Board convened a hearing with the following
participants:

Permittee by Marc Heath, Esq.
Neighbors by David Grayck, Esq.

 During the hearing the parties discussed the possibility of settling the case and
submitting Joint Proposed Findings of Fact and Conclusions of Law. After hearing
testimony for one day but before all the testimony on all Criteria was heard, the Board
recessed the hearing and allowed the parties time to reach a settlement. The Board
also requested additional filings from the parties. 

On December 26, 2000, Permittee submitted exhibits 70 through 84.

On February 1, 2001, Permittee and the Neighbors submitted a Stipulated Set of
Proposed Findings and Conclusions and a Stipulated Land Use Permit.

On February 21, 2001, the Board admitted Permittee's exhibits 70 through 84
into evidence and deliberated.

II. ISSUES ON APPEAL1

1. Whether, pursuant to 10 V.S.A. § 6086(a)(1)(B), the Project will "meet any



Brewster River Land Co. LLC.
Land Use Permit #5L1348-EB
Findings of Fact, Conclusions of Law, and Order
Page 3

applicable health and environmental conservation department regulations regarding the
disposal of wastes, and will not involve the injection of waste materials or any harmful
or toxic substances into the groundwater or wells.”

2. Whether, pursuant to 10 V.S.A. § 6086(a)(1)(D), the project is development
within a floodway and, if so, will (i) restrict or divert the flow of flood waters, and
endanger the health, safety and welfare of the public or of riparian owners during
flooding; and (ii) if the Project is development within a floodway fringe, will significantly
increase the peak discharge of the river or stream within or downstream from the area
of development and endanger the health, safety, or welfare of the public or riparian
owners during flooding.

3. Whether, pursuant to 10 V.S.A.  § 6086(a)(4), the Project will result in
unreasonable soil erosion or reduction in the capacity of the land to hold water so that
a dangerous or unhealthy condition may result.

4. Whether, pursuant to 10 V.S.A. § 6086(a)(5), the Project will "cause
unreasonable congestion or unsafe conditions with respect to use of” Church Street
(Vt. Route 108), Maple Street, and Vt. Route 15 all in the Town of Cambridge.

5. Whether, pursuant to 10 V.S.A. § 6086(a)(8), the Project will "have an undue
adverse effect on the scenic or natural beauty of the area, aesthetics, or historic sites.”

III. FINDINGS OF FACT

These Findings of Fact, Conclusions of Law, and Order are based on the
settlement reached between the parties. The level of detail and the style of the writing
reflects the terms of the negotiated settlement. The Parties have stipulated to, and the
Board finds, the following facts:

1. On April 7, 2000 the Commission issued the Decision and Permit 

2. The Permit authorizes Permittee to construct 32 residential housing units in
three buildings off of Church Street in the Village of Jeffersonville (“Village”), Town of
Cambridge (“Town”), Vermont.  The Project will be built on a 5.4 acre tract of land
(“Project Site”).

3. Each of the Neighbors owns a residential and/or mixed-use building located
between the Project Site and either Maple Street or Church Street.
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4. The Project’s three buildings (collectively, the “Project Buildings”) consist of one
building with 22 residential units (the “Senior Building”), and two additional, identical
buildings each with 5 residential units (the “Affordable Buildings”). The Project
Buildings’ exteriors are depicted on the architectural drawings submitted as Board
Exhibit P81, and the Project’s final construction plans are depicted on Board Exhibit
P71.

5. The Project Site is an irregularly shaped parcel of land situated between
Vermont Routes 15 and 108, and Maple and Church Streets in the Village.  The
corridor along Route 15 north and west of the Project Site features primarily
commercial development.  The development along both sides of the corridor includes a
Mobil station/convenience store (the “Mobil station”), a Citgo gas station/convenience
store, a restaurant, a deli/bakery, a lumber yard and similar uses.  An abandoned
railbed and mature trees and other growth are located between the Project Site and
Vermont Route 15 stretching from the lumber mill to the Mobil station.

6. The areas south and east of the Project Site are primarily residential, but include
stores and other minor commercial and civic uses.

7. The residential and mixed-use buildings along Maple Street and Church Street
generally include one, two, or three levels of above-ground living space topped by a
peaked roof.  Some of the lots along Maple Street and Church Street that adjoin the
Project Site include mature trees and other natural growth behind the buildings that
provide some natural screening of the Project Site.   

8. The Project Site is essentially flat.  The Village center occupies a valley floor
and is surrounded by rolling foothills which lead to the nearby mountains.  The Project
Site is several feet lower in elevation than Vermont Route 15 and is a low spot in the
Village.  The Project Site’s low point is in the area located between the respective
properties of Appellant Judy Stout and the Mobil station.

9. Access to the Project Site will be along a strip of land located between the
property of Appellant Stout and the Mobil station that leads from the main body of the
Project Site to Church Street.  The Project will be served by a single 24 foot wide
access driveway off Church Street (which is also Vermont Route 108) as shown on
District Commission Exhibit 29.

10. Sight distances at the proposed access with Church Street will be in excess of
450 feet to the east and approximately 306 feet to the west.  The posted speed limit on
Church Street is 25 mph.  The Agency of Transportation standard B-71 specifies
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minimal sight distances for posted speed limits.  Under standard B-71, the minimum
safe sight distance for a posted speed limit of 25 mph is 275 feet.

11. The most recent seven-day automatic traffic recorder count with respect to
Church Street was performed by the Vermont Agency of Transportation (“VTrans”) in
July 1996.  From that count, VTrans calculated an annual average daily traffic volume
of 3,600 vehicles per day.  On Vermont Route 15, VTrans performed a similar count
just east of Church Street at the same time, and calculated from that an average daily
traffic volume of 5,600 vehicles per day.  VTrans also performed a 12-hour weekday
turning movement count at the Vermont Route 15/Church Street intersection in June
1998.

12. Using trip generation data compiled by the Institute of Transportation Engineers,
the Project, given its scope and nature, will generate an estimated 143 vehicle trip ends
per day on a typical weekday, with 19 of those occurring during the afternoon peak
hour. A trip end is one car either entering or exiting a given location. Because VTrans
uses a 75 peak hour trip end threshold to determine when a traffic impact study is
required, the Project’s addition of traffic will not require that such a study be done.

13. The Project’s design includes a total of 50 parking spaces.  Twenty eight spaces
will serve the Senior Building, and each of the Affordable Buildings will be served by
eleven spaces.

14. The Village features buildings of many architectural styles built over an extended
period of time.  These structures share many common elements that establish a
general vernacular vocabulary.  These elements include wood frame construction,
gabled roofs with moderate to steep pitches, double hung windows, clapboard siding,
overhanging eaves and traditional trim elements.

15. Most structures in the Village are two stories tall, and many have attic stories. 
The tallest structures are the grain tower (47 feet), lumber mill (34 feet), and the post
office (42 feet).  The Mobil station adjoins the Project Site.  The Mobil station is located
along Vermont Route 15 and Church Street.  The grain tower fronts on Route 15, and is
accessed by Depot Street.  On Depot Street, there is a modular home and a 2-bay
garage as part of the overall mixed use, commercial/residential pattern of development.

16. The Senior Building’s 22 residential units will be on three levels of above-ground
living space.  The Senior Building will be a 2½ story building since the top level of living
space will be above the eave line.  The Senior Building will be 37 feet in height at the
peak of its roof.  This is 5 feet lower than as approved by the Permit. 
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17. The Senior Building will be situated closer to the Vermont Route 15 corridor than
to the residential neighborhoods along Church and Maple Streets.

18. The Affordable Buildings will be situated parallel to the residences which front
on Church Street.  The Affordable Buildings will be situated approximately 60 feet from
the property lines of the adjoining residences.  The Affordable Buildings are two stories
in height, and their elevations are depicted on District Commission Exhibit 40.  

19. The Project Site contains existing trees and shrubs.  No significant forest
communities or plant ecologies will be impacted by the Project.  Those trees that do
exist will provide some screening to mitigate the Project’s visual impacts.  There are no
rare and irreplaceable natural areas or necessary wildlife habitats which will be
affected by the Project.

20. A substantial portion of the Village is a designated Historic District.  Many of the
homes in the Village are included on the National Register of Historic Places.  The
Project Site is contiguous to, but is not within, the designated Historic District.

21. The Vermont Division for Historic Preservation reviewed the Project and
identified no undue adverse effects on the adjacent Historic District.  Since Historic
Preservation’s review, the Senior Building’s design has changed.  The Senior
Building’s revised design will enhance the Senior Building’s compatibility with the
Historic District.

22. The Project Site has been identified in planning documents as an appropriate
location for affordable and senior housing where such development is compatible with,
and provides a transition from, the residential and mixed use buildings on Church and
Maple Streets to the commercial and industrial uses located along Route 15 and in the
vicinity of Depot Street.

23. The Project Buildings will feature wood framed construction, gable roofs with
moderately steep pitches, double hung windows, vinyl siding in a clapboard profile,
overhanging eaves, and traditional trim elements.  To further enhance the Project
Buildings' compatibility with the surrounding Historic District and overall aesthetic
appearance, architectural details such as corner boards at least 8 inches, cedar shakes
in areas above second floor, and premium quality roofing shingles are part of the
Project Buildings’ design.  

24. Neutral, non-aggressive colors will be used for the exterior of the Project
Buildings, as shown in Board Exhibit P40.
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25. The Project includes additional plantings and landscaping as shown on District
Commission Exhibit 33, subject to minor revisions to accommodate the two snow
storage areas shown on District Commission Exhibit 59.  The existing and proposed
plantings and landscaping will provide effective screening to mitigate the Project’s
visual impact on the adjoining property owners along Church and Maple Streets.

26. There are several locations along Vermont Route 15 from which the Project will
be visible for brief durations of time by the traveling public.  Development along
Vermont Route 15, which forms the west and north boundary of the Project Site, is less
dense.  The gaps in the commercial development along Vermont Route 15 are partially
filled by existing trees and shrubs. 

27. The Project will also be visible from Maple and Church Streets through gaps in
the existing residential neighborhoods.  The trees on the Project Site, both existing and
proposed, and trees surrounding nearby existing structures, will further limit the
Project’s visibility from adjacent public ways.

28. The Project Buildings will be visible from the rear of the residences along Maple
and Church Streets.  To further mitigate the visual and other aesthetic affects of the
Project, Permittee will construct a five foot high cedar fence along the rear property
lines of Appellants Sander, Latshaw, and Edwards, and provide both Appellants Kryzak
and Stout with a budget of $350 each for either additional landscaping or fences along
their rear property lines.  These measures will provide visual screening from the rear of
the residences along Maple and Church Streets.  The Project’s owner will be
responsible for repairing fence damage if it is caused by Project residents.  Otherwise,
the residents will be responsible for routine maintenance and repair such as painting or
replacement of rotted wood.

29. The Project Site will be connected to Maple Street via a pedestrian walkway as
shown on District Commission Exhibit 29.  The sidewalk on Maple Street connects to
the pedestrian walkway and extends down most of the length of Maple Street.

30. To help prevent pedestrian shortcuts through neighbors’ backyards, if new
pedestrian shortcuts occur where neighbors did not have fencing or landscaping
installed with the issuance of this decision, then such neighbors may request that the
Project’s owner install fencing and/or landscaping in an amount not to exceed $350 per
request.  To accommodate future requests, $750 will be set  aside in escrow by
Permittee for a three year period.  Any funds remaining after the three years will be
returned to Permittee.
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31. Based upon maps at the State of Vermont Water Quality Division, the 100-year
floodplain at the Project Site is bounded by the 456-foot elevation level.  Therefore, a
small portion of the Project Site where the access road runs east from Church Street to
the main body of the Project Site is located within the 100-year floodplain.  In 1927 and
1996, flooding occurred and submerged the Project Site under water.  The Project
Buildings will not be constructed within the 100-year floodplain.

32. The existing topography of the Project Site is a gently sloping, open field
bordered on the northwest by an abandoned railbed.  Runoff and floodwaters currently
collect on the site near a low point adjacent to the railbed, where they either infiltrate
the ground or, in extreme conditions, flow over the railbed and through a culvert under
Vermont Route 15 to the Lamoille River.

33. The Project is designed to mimic the existing drainage pattern on the Project
Site.  In addition, the design provides additional capacity for sedimentation from runoff.

34. The general topography of the Project Site will not be altered by the Project.  To
the extent that there will be any alteration, floodwaters and storm water runoff will be
better controlled than is the current situation, and will be better diverted from any
adjoining properties.

35. After the Project is built, the Project Site will have the capacity to hold a greater
volume of surface water than is currently the circumstance.  Planned grading on the
Project Site will ensure that surface water will drain from the site in a more organized
fashion that it currently does.  The two storm water retention ponds are located in the
lowest part of the property, where surface water currently collects naturally.  Thus,
these ponds will create a greater capacity to handle surface runoff than is currently the
case.  Construction of the Project should not result in any increased risk of flooding to
the adjoining properties on Church and Maple Streets.

36. On January 2, 2001, the Agency of Natural Resources (“ANR”), Department of
Environmental Conservation (“DEC”), issued Discharge Permit No. 1-1456  to
Permittee (“Discharge Permit”). The Discharge Permit authorizes the discharge of
storm water from the Project Site via drywells and an infiltration basin to groundwater.

37. On November 2, 1999, the Village issued a Flood Hazard Permit for the Project. 
As noted on the Flood Hazard Permit, the Project is located approximately 450 feet
from the Village’s flood hazard zone, and 650 feet from the nearest flooding water
body.
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38. Karl Jurentkuff, Floodplain Management Engineer with ANR’s Water Quality
Division stated in a letter dated May 12, 1999 that he “see[s] no problem with the
proposal as far as the flood issue is concerned.”  On December 22, 2000, Mr.
Jurentkuff reaffirmed his conclusion in light of revisions to the Project.

39. The erosion control plans for the Project have been designed to reduce
sediment transport from the Project Site.  On November 15, 2000, ANR approved of the
interim soil erosion control measures to be instituted during construction.

40. On October 28, 1999, the Project received permits approving connection to the
public water system and public wastewater treatment facility by ANR.

41. On October 28, 1999 ANR issued the associated subdivision permit.

42. The Project’s dry wells and infiltration basin will require periodic maintenance in
order to ensure that they properly function.  Maintenance will consist of the removal of
sediment and “fines” which would otherwise clog the devices.

43. The Discharge Permit requires periodic reporting on the condition and
maintenance of the Project’s storm water management system.

44. The dry wells located at each building will collect roof runoff.  This will help
reduce the peak flows during storm events, while also providing groundwater recharge. 
The design has been developed such that no significant increase at overall peak
discharge rates will result.

IV. CONCLUSIONS OF LAW

A. De Novo Review and Burden of Proof

When there is an appeal from a District Commission determination, the Board
provides a “de novo hearing on all findings requested by any party that files an appeal
or cross-appeal, according to the rules of the [B]oard.”  10 V.S.A. § 6089(a)(3).  The
Board rules provide for the de novo review of a District Commission’s findings of fact,
conclusions of law, and permit conditions.  EBR 40(A).  Thus, the Board cannot rely
upon the facts stated, conclusions drawn, or conditions issued by the District
Commission in this matter.  Rather, it must regard the decision and exhibits below as
evidence to be offered by the parties to the Board.

The term “burden of proof” refers to two separate burdens: the burden of going



Brewster River Land Co. LLC.
Land Use Permit #5L1348-EB
Findings of Fact, Conclusions of Law, and Order
Page 10

forward and producing evidence, and the burden of persuasion. See 10 V.S.A. § 6088;
In re: Denio, 158 VT. 230, 236 (1992); Re: Pratt's Propane, #3R0486-EB, Findings of
Fact, Conclusions of Law, and Order at 4-5 (Jan. 27, 1987).  10 V.S.A. § 6088 operates
in conjunction with the requirement that before a permit can be issued, the Board must
make the affirmative findings required under the 10 criteria. See 10 V.S.A. § 6086(a). 
Because the Board is limited to de novo review of the District Commission's decision, it
must evaluate the parties' evidence based on certain rules governing the allocation of
the burdens of production and persuasion.

The Permittee has the burden of production with respect to all criteria on appeal.
Pratt's Propane, supra at 5. The Permittee also bears the burden of persuasion with
respect to Criteria 1(B), 1(D), and 4. 10 V.S.A. § 6088(a).  The Neighbors bear the
burden of persuasion with respect to Criteria (5) and (8).10 V.S.A. § 6088(b).

B. Settlement by the Parties

Before the Board can grant the parties’ request to issue Findings of Fact,
Conclusions of Law, and Order and a Permit based on Permittee’ and the Neighbor’s
Stipulated Set of Proposed Findings and Conclusions  and the proposed Stipulated
Land Use Permit, the Board must conclude that doing so will not harm the public
interest. The Board and District Commissions are charged to protect and conserve the
lands and environment of the state. 10 V.S.A. Ch 151.  An administrative agency has
discretion to reject a settlement if it would prejudice the public interest the agency is
charged to protect. Cf., Re: Rockwell Park Associates and Bruce J. Levinsky,
#5W0772-5-EB, Dismissal Order (Feb. 17, 1994); Re: H.A. Manosh Corp., Declaratory
Ruling #247 (Dec. 13, 1991).  The Board concludes that the parties' Stipulated Land
Use Permit and the Stipulated Set of Proposed Findings and Conclusions of Law will
protect the public interest.

The parties' stipulation requests the Board to take official notice of Permittee's
Exhibits 29, 33, 40, and 59 filed before the Commission. Under 3 V.S.A. § 810(4),
notice may be taken of judicially cognizable facts in contested cases.  In addition, “[t]he
rules of evidence as applied in civil cases . . . shall be followed” in contested cases
before administrative bodies.  Id; Official notice of a judicially cognizable fact may be
taken by request of the parties, and may be done at any stage of the proceeding.  3
V.S.A.§ 810(4); V.R.E. 201(c) and (f).  Findings of fact may be based upon officially
noticed matters.  3 V.S.A.§ 809(g).

The PCRO specifically advised parties that exhibits used before the Commission
must be introduced in this proceeding in order to be part of the evidentiary record.
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However, the Board will recognize the parties' intent in their stipulation to have these
exhibits considered by the Board and will therefore admit these Exhibits into evidence
in this appeal.

C. Criterion 1(B)

The Board will grant a permit whenever the applicant demonstrates that, in
addition to all other applicable Criteria, the development or subdivision will meet any
applicable health and environmental conservation department regulations regarding the
disposal of wastes, and will not involve the injection of waste materials or any harmful
or toxic substances into ground water or wells. 10 V.S.A. 6086(a)(1)(B).  

 Permits such as water supply and waste water disposal permits that are entered
into the record create a rebuttable presumption that waste materials and waste water
can be disposed of without undue water pollution.  EBR 19(E)(1).  This presumption
transfers the burden of proof to the opponent, who can rebut the presumption.

A rebuttable presumption in favor of Permittee is created under Criterion 1(B)
with respect to ANR’s issuance of a storm water discharge permit, subdivision permit,
water supply permit, and wastewater permit.  EBR 19(E)(1)(a, b); EBR 19(E)(3)(c,d).

The Discharge Permit’s conditions will be incorporated into the permit issued
concurrent with this decision.

The Project meets all applicable health and environmental conservation
regulations regarding the disposal of wastes, and will not involve the injection of waste
materials or any harmful or toxic substances into groundwater or wells.  10 V.S.A. §
6086(a)(1)(B).

D. Criterion 1(D)

Pursuant to 10 V.S.A. § 6089(a)(1)(D), a permit will be granted whenever it is
demonstrated by the applicant that, in addition to all other applicable criteria: (i) the
development of land within a floodway will not restrict or divert the flow of flood waters,
and endanger the health, safety and welfare of the public or of riparian owners during
flooding; and (ii) the development of land within a floodway fringe will not significantly
increase the peak discharge of the river or stream within or downstream from the area
of development and endanger the health, safety, or welfare of the public or riparian
owners during flooding.
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The Project will not meaningfully alter the flow of potential floodwaters across
the Project Site.  To the extent the flow of floodwaters is altered, management and
drainage of floodwaters will be better controlled after construction of the Project than
they are under current circumstances.  Construction of the Project should not result in
any increased risk of flooding to the adjoining properties on Church and Maple Street
from the Project Site.

The Village’s issuance of a Flood Hazard Permit and the statements of Mr.
Jurentkuff of ANR are additional evidence that the Project does not raise any concerns
with respect to the flow of floodwaters on the Project Site.

The Project, after it is constructed, will not restrict or divert the flow of
floodwaters, or endanger the health, safety or welfare of the public or of riparian
owners during flooding.  10 V.S.A. § 6086(a)(1)(D).

E. Criterion 4

Before issuing a permit, the Board must find that the proposed project, will not
cause unreasonable soil erosion or reduction in the capacity of the land to hold water
so that a dangerous or unhealthy condition may result.  10 V.S.A.  6086(a)(4). Erosion
control plans used to satisfy Criterion 4 must be site-specific.  Re: Sherman Hollow,
Inc., #4C0422-5-EB (Revised), Findings of Fact, Conclusions of  Law, and Order at 37
(Feb. 17, 1989). 

The topography and nature of the land encompassed by the Project do not raise
any concerns with respect to soil erosion.  The landscaping and other soil erosion
measures included as part of the Project further reduce any potential soil erosion
impact.

The Project will not cause unreasonable soil erosion or a reduction in the
capacity of the land to hold water so that a dangerous or unhealthy condition may
result.  10 V.S.A. § 6086(a)(4).

F. Criterion 5

Before issuing a permit, the Board must find that the Project "[w]ill not cause
unreasonable congestion or unsafe conditions with respect to the use of highways . . .
."  10 V.S.A. § 6086(a)(5).  A permit may not be denied solely on the basis of Criterion
5, but the Board may attach reasonable conditions and requirements to the permit to
alleviate the burden created.  Id. § 6087(b). 
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 The Findings support a conclusion that no unreasonable congestion or unsafe
conditions will be created as a result of this Project. The Project complies with 
Criterion 5.

G. Criterion 8

In determining whether the Project satisfies the aesthetics portion of Criterion 8,
the Board uses a two-part test.  First, it determines whether the project will have an
adverse effect on aesthetics.  Second, it determines whether the adverse effect, if any,
is undue.  Re:  Black River Valley Rod and Gun Club, Inc., #2S1019-EB, Findings of
Fact, Conclusions of Law, and Order at 19 (Mar. 27, 1997).

In determining whether a proposed project will have an adverse effect on
aesthetics, the Board evaluates whether a project “fits” its context.  In evaluating the
“fit,” the Board looks at the nature of the project’s surroundings and the compatibility of
the project with these surroundings.  Id.

In evaluating a project’s “fit,” the Board considers the following:

a. the nature of the project’s surroundings;
b. the compatibility of the project’s design with its surroundings;
c. the suitability of the colors and materials to be used;
d. the visibility of the project; and
e. the project’s impact on open space.

Re: Quechee Lakes Corp., #3W0411-EB and #3W0439-EB, Findings of Fact,
Conclusions of Law and Order at 18 (Nov. 4, 1985).

If a project will have an adverse effect on aesthetics, the Board next determines
by application of the following three standards whether such adverse effect is undue:

a. Have the applicants failed to take generally available mitigating steps
which a reasonable person would take to improve the harmony of the
project with its surroundings?

b. Does the project violate a clear, written community standard intended to
preserve the aesthetics or scenic beauty of the area?

c. Does the project offend the sensibilities of the average person? Is it
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offensive or shocking because it is out of character with its surroundings
or significantly diminishes the scenic qualities of the area?

See Black River, supra at 19-20; Quechee Lakes, supra at 19-20.

In determining whether the Project satisfies the historic sites portion of Criterion
8, the Board stated in Re: Middlebury College, #9A0177-EB, Findings of Fact,
Conclusions of Law and Order at 10 (Jan. 26, 1990) the following with respect to
whether there is an adverse effect on an historic site:

In evaluating adverse effect on a site, it is central to determine whether a 
proposed project is in harmony or fits with the historic context of the site.  
Important guidelines in evaluating this fit include: (1) whether there will be 
physical destruction, damage, or alteration of those qualities which make the site
historic, such as an existing structure, landscape, or setting; and (2) whether the 
proposed project will have other effects on the historic structure, landscape, or 
setting which are incongruous or incompatible with the site's historic qualities, 
including, but not limited to, such effects as isolation of an historic structure from
its historic setting, new property uses, or new visual, audible or atmospheric 
elements.

If the Board concludes that a project will have an adverse effect on historic sites,
then the Board determines whether such adverse effect is undue.  As stated in
Middlebury College, the “undue” quality of an effect on an historic site can be judged in
several different ways. A positive conclusion on any one of the following guidelines can
lead to a determination that an adverse effect is undue:

a. The failure of an applicant to take generally available mitigating steps
which a reasonable person would take to preserve the character of the
historic site.

b. Interference on the part of the proposed project with the ability of the
public to interpret or appreciate the historic qualities of the site.

c. Cumulative effects on the historic qualities of the site by the various
components of a proposed project which, when taken together, are so
significant that they create an unacceptable impact.

d. Violation of a clear, written community standard which is intended to
preserve the historic qualities of the site.
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The Neighbors have the burden of proof under Criterion 8, but Permittee must
provide sufficient information regarding the criterion to allow the Board to make
affirmative findings.  Id.

Permittee has met its burden of production with respect to Criterion 8.
The Project is located at a site and location which is well-situated for this type of
residential use in an existing village setting.  In this regard, the Project fits nicely within
the concept of the unique character of Vermont--that of compact towns and villages set
in a working rural landscape.  

The Project’s layout maximizes setbacks, thereby creating an open space buffer
between the Project Buildings and adjoining properties, as well as interior open space
between the Project Buildings.  However, the Project will be of a size which is greater
than any other residential structure in the area. 

 In addition, the Project’s density is different from the surrounding structures
which are predominantly either single family residences or one to two apartment
structures.  Therefore, the Project will have an adverse effect on the aesthetics of the
area and the Historic District. However, the Project’s adverse effect will not be undue
under the Quechee and Middlebury tests as Permittee has re-designed the Senior
Building, and provided for other mitigating measures. Permittee has modified the
Senior Building so that, while it has three levels of living space, it is a 2½ story building. 
This redesign has lowered the Senior Building’s peak height from 42 to 37 feet.  This
reduction in height ensures the Project’ s aesthetic compatibility with the surrounding
area, as well as ensures a seamless integration with the visual integrity of the Historic
District.

Further, the Project Site is in a location that provides a transition from the
predominantly mixed-use/residential uses and structures along Maple Street and
Church Street, and the predominantly commercial/industrial uses and structures along
Depot Street and Vermont Route 15.  The architectural design of the Project Buildings
and the building materials to be employed, as revised and shown in Exhibit P81, are
compatible with the transitional area encompassed by the Project Site. 

 Likewise, the enhanced architectural details such as corner boards at least 8
inches, cedar shakes in areas above second floor, and premium quality roofing
shingles ensures the Project’ s aesthetic compatibility with the surrounding area, as
well as ensures a seamless integration with the visual integrity of the Historic District.

Finally, Permittee has agreed to further mitigate the visual and other aesthetic
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effects of the Project with either fences or landscaping along the Appellants’ back
property lines, and by setting up a budget for the ensuing three years to address future
issues relating to the use of shortcuts across other neighbors’ property by pedestrians. 
This is in addition to the existing mature trees and other growth that will provide
substantial screening for the Project.

By making the modifications to the Project as set forth above, Permittee has
taken all generally available mitigating steps which a reasonable person would take to
improve the harmony of the Project with its surroundings as provided for under
Quechee, and has taken all generally available mitigating steps which a reasonable
person would take to preserve the character of the Historic District under Middlebury.

With regard to clear written community standards under Quechee and
Middlebury, there will be no undue adverse effect because the Project as redesigned
comports with the identification of the Project Site in planning documents as an
appropriate location for affordable and senior housing that is compatible with, and
provides a transition from, the residential and mixed use buildings on Church and
Maple Streets to the commercial and industrial uses located along Route 15 and in the
vicinity of Depot Street.  Similarly, with regard to the remaining elements under
Quechee and Middlebury, there will be no undue adverse effect due to Project’s
redesign.

Accordingly, the Board concludes that the Project will not have an undue
adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or
rare and irreplaceable natural areas.  10 V.S.A. § 6086(a)(8).

V. ORDER

1. The appeal of Criterion 9(A) is dismissed.

2. Exhibits 29, 33, 40, and 59 filed before the Commission are admitted into
evidence before the Board.

3. Permittee's Exhibits 70 through 84 are admitted into evidence before the
Board.

4. The Project as conditioned by this Board decision complies with 10 V.S.A.
§ 6086(a)(1)(B), (1)(D), (4), (5), and (8).

5. Land Use Permit #5W1348-EB is hereby issued.  
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6. Jurisdiction over the Project is returned to the District #5 Environmental
Commission.

Dated at Montpelier, Vermont this 22nd day of February, 2001.

ENVIRONMENTAL BOARD

                      
                          

__/s/Marcy Harding_____________
    Marcy Harding, Chair 

John Drake
George Holland
Sam Lloyd
W. William Martinez
Rebecca M. Nawrath*
Alice Olenick

*  Rebecca M. Nawrath did not participate in the final deliberations but she has
reviewed and concurred with the Findings of Fact, Conclusions of Law, and Order.
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