
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

RE: Mt. Mansfield Company, Inc.  d/b/a Stowe Mountain Resort
Land Use Permit #5L1125-10B-EB, and 
Memorandum of Decision #5L1125-10A (Revised)
Docket # 793

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This proceeding concerns an appeal of Land Use Permit #5L1125-10B
and Memorandum of Decision #5L1125-10A (Revised), both dated August 10,
2001 (together, the Snowmaking Decision).

I. PROCEDURAL SUMMARY

On August 10, 2001, the District #5 Environmental Commission
(Commission) issued the above-referenced Snowmaking Decision.  The
Snowmaking Decision relates to compliance by Mt. Mansfield Company, Inc.,
d/b/a Stowe Mountain Resort (Permittee or SMR) with Land Use Permit 5L1125-
10A(Revised) issued by the Commission on October 18, 1994 (1994 Permit).  

The Permittee filed a Notice of Appeal with the Environmental Board on
September 10, 2001.

On October 5, 2001, the Commission issued Memorandum of Decision
#5L1338 altering earlier Partial Findings of Fact and Conclusions of Law, issued
June 8, 2001, relating to the Permittee’s application for review of a master plan
proposal at the ski resort (Master Plan Approval).  One component of the Master
Plan Approval dealt with proposed changes to, and further expansions of, the
snowmaking system.

On October 15, 2001, the Conservation Law Foundation (CLF) filed a
Petition for Party Status in this appeal pursuant to Environmental Board Rule
(EBR) 14(B)(1) & (2).

On October 16, 2001, Environmental Board Chair Marcy Harding
convened a Prehearing Conference with the following participants:

The Permittee by Dale A. Rocheleau, Esq. and Rob Apple.
The Agency of Natural Resources (ANR) by Warren Coleman, Esq.,
The CLF by Chris Kilian, Esq.
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On October 23, 2001, Board Chair Marcy Harding issued a Prehearing
Conference Report and Order and Chair’s Preliminary Ruling and Stay
(Prehearing Order).  This Prehearing Order granted the ANR party status under
EBR 14(A)(4).

On October 31, 2001, the Permittee filed a Motion for Continuance of
Deadline for Response to CLF’s Petition for Party Status.

On November 2, 2001, Board Chair Marcy Harding issued a Chair’s
Preliminary Ruling on the Permittee’s Motion for Continuance of Party Status
Response Deadline.

  
On November 6, 2001, the Permittee, CLF and ANR jointly filed with the

Board a Motion for Long-term Stay and a Joint Proposal of Decision.

On November 14, 2001, the Board deliberated on CLF’s Petition for Party
Status, the Chair’s Preliminary Stay and the Motion for Long-Term Stay.

On November 15, 2001, the Board issued a Memorandum of Decision
granting EBR 14(B)(2) party status to CLF, affirming the Chair’s Preliminary
Stay, and granting a 90-day stay of the Snowmaking Decision, in its entirety,
commencing November 15, 2001.  The Memorandum of Decision also requested
additional information as offered by the Parties to allow the Board to fully
evaluate the proposed decision.

On November 21, 2001, the Permittee filed a detailed response to the
Board’s request, and provided an updated Proposal of Decision.  The Permittee
represented to the Board that ANR and CLF were in agreement with the
response and updated Proposal of Decision. 

The Board deliberated on December 5 and 19, 2001.

Based upon a thorough review of the record, and the Parties' filings
including the Proposal of Decision, the Board declared the record complete and
adjourned. The matter is now ready for final decision.

II. ISSUE

Whether the Permittee’s plan for the resolution of minimum stream flow
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issues in the West Branch of the Little River is in compliance with
Condition 6 of the 1994 Permit.

III.   OFFICIAL NOTICE

Under 3 V.S.A. § 810(4), notice may be taken of judicially cognizable
facts in contested cases.  An Act 250 appeal is a contested case under the
Administrative Procedures Act. 3 V.S.A. § 801(b)(2); see also, 10 V.S.A. §
6007(c).  Pursuant to the Vermont Rules of Evidence, "[a] judicially noticed fact
must be one not subject to reasonable dispute in that it is . . . capable of
accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned."  V.R.E. 201(b); see also, 3 V.S.A. § 810(1) (rules of
evidence apply in contested cases); In re Handy, 144 Vt. 610, 612 (1984). 
Official notice may be taken whether requested or not and may be done at any
stage of the proceeding.  3 V.S.A. § 810(4); V.R.E. 201(c) and (f).

As requested by the parties appearing in this proceeding, the Board takes
official notice of certain facts contained within the Findings of Fact #5L1338
referenced above for the Master Plan Approval.  The Board incorporates into
this decision findings numbered133 through 145, and 176 through 182 from
Findings of Fact #5L1338, and the specific exhibits cited therein.   The board
does not take official notice of any other exhibits or documents from the
Commission’s file other than the specific facts and exhibits noted.  Cf., In re
White, 12 Vt.L.W. 121, 124 (Jun. 1, 2001)(Board took official notice of entire
district commission file, including all exhibits).  

IV. FINDINGS OF FACT

To the extent that any proposed findings of fact are included within, they
are granted; otherwise, they are denied. See, Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corp., 167 Vt. 228, 241-242 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

The 1994 Permit Condition at Issue:

1. The 1994 Permit authorized improvements to, and expansions of, the
snowmaking system at Mt. Mansfield and Spruce Peak in the Town of
Stowe.  The 1994 Permit was accompanied by positive findings of fact
and conclusions of law on all ten of the Act 250 criteria, including
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Criterion 1(E) (relating to impact on streams).
  
2. Condition 1 in the 1994 Permit altered Condition 6 in Land Use Permit

5L1125-10A.  The revised Condition 6 (Condition 6) reads:

The total volume of water withdrawn from the West Branch of the
Little River shall not exceed 178.2 million gallons and a minimum
stream flow of 0.15 CSM shall be maintained per snowmaking
season unless modified by the Commission following 1) an Agency
of Natural Resources’ request for a hearing, in which case the
Commission shall convene a hearing on the merits of the Agency
of Natural Resources’ request, or 2) the filing of an amendment
application by the permittee for water storage facilities or
development of new water sources, and related improvements. 
After the “Feasibility Study” is completed in 1996, and the
Implementation Plan is firm, the Agency of Natural Resources will
reevaluate water withdrawal rates and will report to the
Commission, permittee and other parties what changes are
recommended as a result of the study.  The Commission shall take
no action upon such a request by Agency of Natural Resources
without a full hearing on the merits.  In any event, the Commission
will hold a hearing by no later than December 31, 1999 to obtain
reports form the permittee and Agency of Natural Resources
relative to the Feasibility Study - Implementation Plan and to
determine changes, if any, in minimum stream flow levels.

Permittee’s Master Plan Approval:

3. The Permittee filed an application for master plan review in April of 1999. 
The master plan application includes a component relating to proposed
changes in the snowmaking infrastructure to increase stream flows in the
West Branch of the Little River.  The Commission determined that it would
hold a separate hearing to determine whether the proposed plan complies
with the requirements set forth in Condition 6 of the 1994 Permit.  

4. Hearings were held on December 6, 1999 and continued in subsequent
hearings until August of 2000.  SMR presented evidence of compliance
with the requirements of Condition 6 during the course of the hearings.  
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5. Also during the course of the proceedings, the Agency of Natural
Resources issued a “snowmaking determination” letter dated August 18,
2000, and revised on October 18, 2000, with respect to the SMR
snowmaking and water withdrawal proposal as it was amended during the
course of the proceedings.  The snowmaking determination establishes a
schedule for changing minimum stream flow levels that is acceptable to all
of the parties in the proceedings.  This is reflected in the Settlement
Agreement referenced below.  

6. The Commission approved Permittee’s Master Plan in an October 5, 2001
decision.  The following facts are adopted from the Commission’s October
5, 2001 decision by Official Notice.

133. A Section 401 Water Quality Certificate will likely be
required for the water intakes, stream crossings, and other
stream work in lieu of a stream alteration permit. [Applicant
Exhibit 150]

134. The ANR issued a snowmaking water withdrawal
determination for this project. [Applicant Exhibit 150] 

135. The Applicant’s proposal for bringing the resort into
compliance with the conservation flow standard has been
found to be consistent with the Agency of Natural Resources
Environmental Protection Rules: Chapter 16-Water
Withdrawals for Snowmaking. [ANR Exhibit 19]

136. The Applicant’s alternatives analysis indicates that the
proposed system (175 million gallons of storage and 0.50
csm conservation flow) will meet its projected demand, but
there will be a significant shortfall in water for snowmaking
once the conservation flow is increased to 0.80 csm. [ANR
Exhibit 19]

137. In the Settlement Agreement, the Applicant commits to
evaluating the possibility of implementing a 50 percent step-
down limitation at the West Branch withdrawal once the
intake has been modified and reservoirs constructed.  An
alternative standard between FMF and a 50 percent step-
down may prove operationally feasible. [ANR Exhibit 19]



Mt. Mansfield Company, Inc.  d/b/a Stowe Mountain Resort
Land Use Permit #5L1125-10B-EB, and 
Memorandum of Decision #5L1125-10A (Revised)
Findings of Fact, Conclusions of Law and Order
Page 6

138. The Applicant proposes to withdraw water during the spring
(April and May) and summer (June through September),
while maintaining a minimum flow of 0.80 csm during the
spring and 0.50 csm during the summer.  This conforms to
the Agency Procedure for Determining Minimum Stream
Flows (July14, 1993).  The Applicant will only withdraw
water during the months of April through September when
needed to replenish the reservoirs following use for
snowmaking or golf course irrigation.  Otherwise, the natural
condition of the stream will be maintained.  SMR will avoid
reducing the flow in the West Branch to FMF during April
and May by either “skimming” the hydrograph or maximizing
the withdrawal during the extreme high-flow days. [ANR
Exhibit 19]

139. It will be appropriate to remove the volumetric cap once the
Applicant achieves a flow standard of 0.50 csm.  However, it
would not be appropriate to alter the existing cap while the
conservation flow remains at 0.15 csm. [ANR Exhibit 19]

140. The Applicant’s proposal to exclude water withdrawn when
streamflows equal or exceed 0.80 csm from the total
allocation of 178.2 million gallons would have the effect of
raising the volumetric cap.  The purpose of the cap is to
provide additional protection to the stream’s ecological
integrity by establishing a water use “budget” that promotes
water conservation.  The need to operate within this budget
reduces the periods when water withdrawals reduce the
downstream flows to the 0.15 csm limit, providing protection
not afforded by the current conservation flow standard. 
Accordingly, the District Commission will require SMR to
comply with the existing volumetric cap requirement until the
conservation flow for SMR’s water withdrawal reaches 0.50
csm. [ANR Exhibit 19]

141. SMR’s proposed stormwater management system will direct
water to the existing snowmaking reservoir.  One component
of the system would partially divert Little Spruce Brook,
which flows through the site of the proposed Hamlet, into the
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snowmaking reservoir.  Low and moderate flows would
remain in the stream channel, but peak flows would be
diverted to the stormwater system.  Maintenance of the
natural hydrograph to the extent possible while
accomplishing the stormwater management objectives of the
system will be important if the ecological integrity of the
stream is to be maintained. [ANR Exhibit 19] 

142. Detailed designs for the snowmaking reservoirs have not
been submitted for Agency review.  It will be important to
design these facilities so that riparian areas and other
surface water resources are adequately protected.  In
addition, safety issues will be a major consideration during
the Agency’s review for a dam order under Title10, Chapter
43.  If the final storage volume differs significantly from the
design volume of 175 million gallons as a result of the
review of SMR’s application for construction of these
reservoirs, the Agency may request updated modeling to
assess system performance. [ANR Exhibit 19]

143. The design of the modified West Branch withdrawal has not
been submitted to the Agency.  The fact that this withdrawal
will operate outside of the snowmaking season will result in
design challenges that are not typically encountered with
snowmaking intakes.  For example, accumulation of
sediment during the summer could be a problem if the
system creates an impoundment on the West Branch.  The
system should be designed so that routine desilting is not
required.  This and other issues will have to be addressed
during the design phase. [ANR Exhibit 19]

144. The District Commission will include the following terms from
the ANR snowmaking determination as conditions in any
land use permit which may be issued for the snowmaking
component of the master plan:  

a. The permittee shall establish a conservation flow of
0.50 csm at the West Branch intake within two years
of issuance of all state and Federal permits
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authorizing improvements at the existing water intake
location and for construction of the Tom Lot and Golf
Course reservoirs.  The conservation flow shall be
increased to 0.80 csm within five years of completion
of reservoir permitting for the intake improvements
and reservoirs.  These flow standards shall apply
during the period from October 1 through May 31. 
The permittee shall provide a step down limitation
based on subsequent alternatives analyses, as
provided for in Condition 5 of the Agency’s flow
determination letter (restated below).  The
requirements of this permit condition shall be in
effect, unless, during the period when the applicable
state and federal permits referenced above are still
subject to appeal, SMR explicitly states in writing that
it will abandon the projects permitted under the
master plan approval. [ANR Exhibit 19 as amended
by ANR Exhibit 22]

b. The permittee shall maintain a conservation flow of
0.50 csm at the West Branch intake during the period
from June 1 through September 30. [ANR Exhibit 19] 

c. There shall be a seasonal volumetric cap of 178.2
million gallons on water used for snowmaking while
conservation flows at the West Branch intake remain
below 0.50 csm.  [ANR Exhibit 19]

d. After ten years of flow data at the West Branch intake
are available, the permittee shall determine the site-
specific February median flow, subject to Agency
approval, and that value, if higher than 0.80 csm,
shall become the minimum conservation flow for the
period from October 1 through May 31 beginning with
the next season of operation.  If the revised February
median flow is less than 0.80 csm, then the permittee
may request a permit amendment to reduce the flow
standard, subject to a demonstration of water need in
accordance with Section 16-05 (Alternatives
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Analysis) of the rules for snowmaking water
withdrawals, or any applicable regulations in place at
the time. [ANR Exhibit 19]

e. The permittee shall update the snowmaking
alternatives analysis and file the updated analysis
with the Agency at intervals of 10 years or less, with
the first updated analysis being due by July 31, 2010. 
The analysis shall quantify the total seasonal
demands on the system (including golf course
irrigation), quantify the contribution of the stormwater
management system to the total demand, and assess
the feasibility of a step-down limitation between 0 and
50 percent for operation between October 1 and
March 31.  Based on this review, the Agency may
request that this permit be reopened to consider an
increase in the conservation flow requirement. [ANR
Exhibit 19]

f. The permittee shall submit a revised snowmaking
alternatives analysis prior to submitting any proposal
to develop new intakes at Stowe Forks or Waterbury
Reservoir, or if there are other material changes to
the system design. [ANR Exhibit 19] 

g. As part of its annual filing required by Condition 15 of
the Agency’s flow determination letter (restated
below), the permittee shall report on measures that
have been implemented to minimize the deviation
from natural flows while refilling the snowmaking
reservoirs during the period April 1 through May 31.
[ANR Exhibit 19]

h. The permittee shall design and install gaging and
metering systems adequate to meet the following
compliance record keeping requirements.  For each
day that the diversion of water occurs, the hourly rate
of diversion, daily maximum diversion rate, and total
daily volume with daily average rate; minimum
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instantaneous below-diversion flows and
corresponding natural stream flows; hourly reservoir
levels; and hourly and daily average natural flows
shall be recorded.  For days when no diversion
occurs during the period between October 1 and May
31, only daily average flow data must be recorded.
[ANR Exhibit 19]

i. All flow monitoring and diversion civil and hydraulic
works designs and instrumentation specifications
shall be reviewed and certified by a registered
professional engineer as consistent with the
approved conservation flow standards.  A copy of the
certification along with the basis of design and
equipment specifications shall be provided to the
District Commission and the Agency at least 30 days
prior to construction.  The final design shall be
subject to Agency approval prior to initial operation.
[ANR Exhibit 19]

j. Technicians who collect and maintain records shall
be trained by a registered professional engineer. 
Calibration of the gage and measurement devices
shall be done under the supervision of a registered
professional engineer or approved by the same.  The
gage shall be rated prior to the first season of use,
and the rating measurements analysis filed with the
District Commission and the Agency.  Rating
measurements shall be repeated as necessary in
subsequent years to account for any changes in the
gage control characteristics due to scour,
sedimentation, or other causes.  A second set of
rating measurements shall be taken before the
second season to determine general stability of the
rating; the rating information and a brief comparison
report shall be filed with the District Commission and
the Agency before the start of that season. [ANR
Exhibit 19]
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k. If the gage station or flow devices are malfunctioning,
or are not functioning because of lack of power or for
any other reason, diversion of flow shall be
discontinued until the malfunctions or non-functioning
has been corrected.  The Agency shall be notified
within 24 hours of any malfunctioning or non-
functioning. [ANR Exhibit 19]

l. Flow diversion devices shall be checked and cleared
of ice and debris on each day that diversion of water
occurs.  Additional monitoring and maintenance shall
be conducted as needed to maintain the flow
diversion devices free of debris and ice.  If the system
has been dormant for more than 24 hours, the
diversion shall be checked for obstructions before
activating the withdrawal.  A daily log shall be
maintained noting work that is performed to keep the
systems functioning as designed.  Chronic problems
shall be brought to the attention of the District
Commission and the Agency, and alternatives to
correct the problems proposed for approval and
implementation. [ANR Exhibit 19]

m. Each fall before the diversion of water from the West
Branch for snowmaking, the intake system shall be
surveyed by a registered land surveyor or registered
professional engineer to confirm that the elevations
have not shifted due to soil movement, high water
damage, or any other cause.  The results of the
survey shall be filed with the District Commission and
the Agency before snowmaking recommences.  The
survey requirement may be suspended by the District
Commission if, after three years of measurement, the
structures are found to be stable.  If a structure is
damaged due to flood or other causes, the structure
shall be resurveyed and the results filed with the
District Commission and the Agency prior to
recommencing withdrawal of water. [ANR Exhibit 19]
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n. Stream flow data shall be provided to the Agency in
tabular form and in whatever digital format the
Agency requires.  For each month water is withdrawn
from the West Branch, within 21 days of the end of
the month, a report shall be filed with the Agency
including the data specified above and a narrative
description of flow and water use conditions
throughout the month, as well as any operational
problems encountered or corrective actions taken.
[ANR Exhibit 19]

o. The permittee shall file annually with the District
Commission and the Agency a report which includes
the daily pumping rates and volumes; seasonal water
withdrawal; trail coverage; compliance with existing
conservation flow requirement; available data on
stream flow, temperature, and snowfall; known
expansion plans; and projections on future water use. 
The report shall cover the period from June 1 through
May 31, and shall be filed by July 1 following the end
of the reporting period. [ANR Exhibit 19]

p. The design of the stormwater diversion device on
Little Spruce Brook as related to maintenance of
conservation flow shall be certified by a registered
professional engineer.  A copy of the certification
along with the basis of design shall be provided to the
District Commission and the Agency at least 30 days
prior to construction.  The final design shall be
subject to Agency approval prior to initial operation.
[ANR Exhibit 19] 

q. All instream work shall be undertaken and completed
between June 1 and October 1, unless an extension
is granted by the District Commission following a
written request. [ANR Exhibit 19]

r. Final construction plans for the West Branch intake
and Little Spruce Brook stormwater diversion shall be
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submitted to the Agency at least 30 days prior to
construction and are subject to Agency approval
before start of work.  Plans shall show the limits of
disturbance at the site. [ANR Exhibit 19]

s. Before the initial diversion of water at the modified
West Branch in take, the permittee shall file as-built
plans for the diversion structure and intake with the
Agency. [ANR Exhibit 19]

t. Any proposal to desilt the intake shall be subject to
prior review and written approval by the Agency.
[ANR Exhibit 19]

145. No written comments were received by the Agency from the
public or any party to the District Commission proceedings
during the public notice period for the Agency determination. 
Comments made at the informal flow conference were
addressed at that time. [ANR Exhibit 19]
.
. [findings 146 through 175 of the Commission’s
. October 5, 2001 decision are not adopted by official
.  notice.]

176. As found above, the Applicant submitted a Needs and
Alternatives Analysis as well as a subsequent update in
which water demands for snowmaking purposes were
evaluated. [Applicant Exhibits 58 and 154]

177.  The reservoirs are designed for use in conjunction with the
water withdrawals that will occur from the West Branch of
the Little River after the minimum winter conservation flows
are re-established to State standards.  The total available
annual volumes will be approximately 345 million gallons.
[Applicant Exhibit 154 at Table 6]

178. The updated Needs and Alternative Analysis [Applicant
Exhibit 154] includes the following summary of trail areas
and snowmaking areas: 
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Phase Total Trail Area Snowmaking Area Percent 
Coverage

Existing 420.9 acres 227.2 acres 54%
Interim 556.1 acres 382.3 acres 58.7%
Expansion

Buildout 556.1 acres 556.1 acres 100%

179. The updated analysis cataloged historic water usage
volumes for snowmaking purposes during operating
seasons 1992/1993 through 1999/2000.  During this period,
the lowest volume used was 126.1 Mgal in 1993/1994 and
the peak volume was 191.6 Mgal in 1996/1997.  Average
demand over the 8 seasons was 160.9 Mgal. [Applicant
Exhibit 154]

180. The Applicant projected a total seasonal water demand of
353 Mgal in order to meet coverage needs at the completion
of the interim expansion period.  The total seasonal demand
at complete buildout of the snowmaking system is projected
as being 583 Mgal.  [Applicant Exhibit 154]

181. The update analysis concluded that with a conservation flow
of 0.80 csm at the West Branch outtake and with the use of
the two proposed reservoirs, the water withdrawals from the
West Branch - at full buildout of the snowmaking coverage
system - will range from 228.3 Mgal in a 5 year low flow
condition to 344.9 Mgal in an average year.  The satisfaction
of the remainder of the buildout water demand will likely be
met by either future withdrawals at Stowe Fork or at the
Waterbury Reservoir. [Applicant Exhibit 154]

182. The update analysis for the interim and buildout scenario
did not factor in the volumetric contributions from the
stormwater runoff collection systems which will discharge to
the existing snowmaking reservoir.  Since the runoff
volumes will vary, the Applicant will monitor these volumes
over time in order to assess the significance of this source in
planning future improvements. [Applicant Exhibit 154]
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Interpretation of 1994 Permit and Commission’s authority:

7. The Permittee, ANR and CLF disagree over the interpretation of the 1994
permit condition.  They also disagree over whether the District
Commission has the authority to impose the order and conditions it did
under its Snowmaking Decision issued on August 10, 2001.

Right to File Appeal of Master Plan Approval:

8. The Permittee agreed to waive its right to file an immediate appeal of the
Master Plan Approval on or before November 5, 2001.

9. However, the Permittee, ANR and CLF have expressly reserved their
respective legal right to appeal all or parts of the Master Plan Approval
when a Master Permit is issued for Phase I construction to the extent the
appeal is consistent with the Settlement Agreement referenced below.
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Role of Settlement Agreement dated June 2000:

10. While the Permittee, ANR and CLF may disagree over certain legal
issues, they are united in their desire to improve stream flows of the West
Branch of the Little River as soon as practicable.

11. The Permittee and CLF entered into a Settlement Agreement, facilitated
by the ANR, regarding a modified project under the Master Plan.  The
Settlement Agreement is dated June 13, 2000.  

12. The Settlement Agreement requires SMR to seek Master Plan Approval of
the project described in the agreement.

13. The Settlement Agreement stipulates that the Permittee will file an
application for Phase I approval of the Master Plan six to twelve months
after it receives Master Plan Approval, provided the approval is
acceptable to the Permittee and the approval itself is not the subject of an
appeal, and provided that the necessary public utilities (water, sewer and
electricity) will be available to service the Phase I development.

14. As stated above, the Permittee received such Master Plan Approval on
October 5, 2001 and was subject to an immediate appeal until November
5, 2001.

15. No appeal was filed on or before November 5, 2001.

16. The Permittee, ANR and CLF acknowledge the Master Plan Approval
leaves open several substantive issues including compliance with Act 250
criteria relating to water pollution, economic impact, and public utilities
(water, sewer, electric power).  If the Permittee is unable to resolve these
issues, it may not be able to obtain a Phase I construction permit that is
acceptable for purposes of proceeding with construction. 

17. If the Permittee is not able to proceed with Phase I construction due to its
inability to obtain acceptable permits, the Permittee, ANR and CLF
reserve all rights to exercise their respective legal options regarding
snowmaking and stream flows in the West Branch of the Little River to the
extent such issues are not covered by the terms of the Settlement
Agreement.
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1

  The Board notes that should Permittee fail to proceed with Phase I

18. Under the Settlement Agreement the Phase I application must consist of
certain minimum elements, including snowmaking and water withdrawal
improvements. 

19. Consistent with the timetable set forth in the Settlement Agreement, the
Permittee has committed to file applications for all federal and state
permits for the Phase I project by November 5, 2002. 

20. The Settlement Agreement provides a schedule for addressing
snowmaking issues at the resort.  In particular, paragraph II.B.3.c. of the
Settlement Agreement provides:

SMR agrees to increase the minimum flow for its existing
withdrawal on the West Branch of the Little River for the months of
October through May each year to .5 csm not later than two (2)
years, and to FMF not later than five (5) years, following the date of
issuance of all necessary final state and federal permits
authorizing improvements at the existing water outtake location
and construction of the proposed Tom Lot and Golf Course ponds,
for a combined storage volume in the range of 165-185 million
gallons or other such volume agreeable to the Parties, provided the
permits are acceptable to SMR and no longer subject to appeal.

V. CONCLUSIONS OF LAW

The Board concludes that the Settlement Agreement provides an
acceptable framework for the resolution of minimum stream flow issues in the
West Branch of the Little River.  The Permittee has made a material
representation that it will proceed with filing applications for Phase I
construction, including infrastructure for snowmaking and water withdrawal
improvements, on or before November 5, 2002.  Based upon the above facts,
the Board concludes that the Permittee is currently in compliance with Condition
6 of the 1994 Permit.  This decision supersedes the Snowmaking Decision
issued by the Commission on the condition that Permittee proceeds with Phase I
construction.1  
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construction, Condition 6 allows ANR to request a hearing before the
Commission regarding minimum stream flow in the West Branch of the Little
River.

VI. ORDER

1. The Board takes official notice of certain facts and documents as set forth
with more particularity in Section III. Official Notice and Section IV.
Findings of Fact above.

2. SMR shall file applications with the District #5 Environmental Commission
for Phase I construction, including infrastructure for snowmaking and
water withdrawal improvements, on or before November 5, 2002.

3. Based upon the understanding that Permittee will proceed with Phase I
construction, the Permittee is currently in compliance with Condition 6 of
the above-referenced 1994 Permit.

4. The above-referenced Snowmaking Decision issued by the Commission
is superseded in its entirety.

  
5. The remaining issues on appeal, including the interpretation or alteration

of previous permit conditions, are dismissed without prejudice.

6.  Jurisdiction is returned to the District #5 Environmental Commission.

Dated at Montpelier, Vermont the 20th day of December 2001.

ENVIRONMENTAL BOARD

_/s/Marcy Harding____________
Marcy Harding, Chair
John Drake
Samuel Lloyd
W. William Martinez*
Alice Olenick
Jean Richardson
Nancy Waples
Donald Sargent, Alternate Member
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* Member Martinez was not present for the December 19, 2001 deliberations but
he has reviewed and concurs with this decision.


