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This decision pertains to an appeal filed with the
Environmental Board on August8, 1990 by Robert P. Foley and
Theodore R. Barnett (the, Applicants) from the decision of the
District #5 Environmental Commission dated May 14, 1990
denying a permitfor the subdivision of 113.3-acre tract of
land into 18 lots and 56 acres of common land in the Town of
Stowe. The District Commission denied the permit because it
found, pursuant to 10 V.S.A. S 6086(a)(8)(A), that the
project will destroy or significantly imperil necessary
wildlife habitat and that all reasonable means of preventing
or lessening the destruction or imperilment of the habitat
had not been applied.

The Applicants requested a hearing on the threshold
issues of whether the project will destroy or significantly
imperil necessary wildlife habitat before addressing the
three subcriteria of Criterion 8(A).

I. SUMMARY OF PROCEEDINGS

On September 10, 1990, the former Chair of the Board,
Stephen Reynes, convened a prehearing conference; a
prehearing conference report was issued on September 18,
1990. On November 1, 1990, an administrative hearing panel
convened a hearing in Stowe, with the following parties
participating:

The Applicants by Alan Thorndike, Esq.
State of Vermont Agency of Natural Resources
(ANR) by Kurt Janson, Esq.

Subsequent to the hearing, the parties filed proposed
findings of fact and conclusions of law. The hearing panel
deliberated on April 18, 1991.

A proposed decision was sent to the parties on April 30,
1991, and the parties were provided an opportunity to file
rritten objections and to present oral argument beforep,the
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full Board. On May 9, 1991, the Applicants requested oral
argument and responded to~the proposed decision on May 21.
The Board convened a public hearing in Montpelier on May 28.
The Board deliberated concerning this matter on June 27. On
that date, following a review of, the proposed decision and
the evidence and arguments presented in the case, the Board
declared the record complete and adjourned the hearing. This
matter is now ready~for decision. To the extent any proposed
findings of fact and conclusions of law are included below,
they are granted; otherwise, they are denied.

II. ISSUES IN THE APPEAL

Whether the proposed subdivision will destroy or
significantly imperil necesesary wildlife habitat, as defined
at 10 V.S.A. § 6001(12).

III. FINDINGS OF FACT

A.

1.

2.

3.

Proiect Descrivtion

The project, known as Little River Farm, consists of the
subdivision of a 113.3-acre tract of land into 17 lots
for single-family residences, one lot for an
eight-bedroom single-family residence, and 56 acres of
common land. The property is located on the westerly
side of Stagecoach Road in the Town of Stowe. Applicant
Foley owns 103.3 acres and Applicant Barnett owns 10.3
acres.

The property consists of a,mixture of woods and open
fields. Access to lots will be provided by a road
approximately 5,900 feet long running from Stagecoach
Road in a westerly direction along the southerly edge of
the fields and winding around uphill into the woods,
ending at a cul-de-sac. 2,600 feet of that road exists
and serves a neighboring property. The remaining 3,300
feet of road was constructed as a "work road" under Land
Use Permit #5L1018 and will be upgraded. The Little
River runs through the property near its easterly
boundary. No construction will take place within the
flood plain of the River.

Twelve of the house lots will be located at the back of
the property, which is hilly and forested and contains a
ridge running approximately north to south. The
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remaining five lots will be located along the periphery
of the property between the open fields and the woods.
The size of the residential lots will range from 1.4 to
10.33 acres. The existing open areas will be preserved
for use as'a polo field and grazing land.

B.

4.

Wildlife Habitat

A deeryard, or deer wintering area, is defined as an
area that deer use on an annual basis to provide refuge
from restr'ictive snow depths and extreme cold tempera-
tures. The crown closure of the evergreens must be
dense enough to provide shelter. Ideally, there would
be a minimum of 70 percent crown closure, but there are
many areas in Vermont where crown closures of less than
70 percent support wintering deer quite well. Browse
should be available near enough for the deer to travel
through snow with a minimum of energy expenditure.

5.

6.

7.

The shelter provided,by a deeryard enables the deer to
minimize the depletion of their accumulated fat reserves
which, in turn, increases their chances of survival to
the next spring. The deer's ability to limit the drain
on its energy resources through the use of wintering
areas is a critical factor in determining whether the
deer will survive the winter.

The shelter of a deeryard enables the deer to conserve
their energy reserves for the following reasons: a) the
low hanging softwood branches shield deer from cold
winds; b) the boughs of the trees collect the snow,
resulting in lower snow depths which enable the deer to
move, feed, and escape from predators with much less
effort than they would experience beyond the cover; and
c) the cover retains solar heat and radiates heat at
night, providing less extreme temperature conditions
than would be experienced outside the cover.

Human disturbance in a wintering area creates an
increased drain on a deer's energy reserves. Because
deer perceive humans as predators much like a coyote,
human disturbance triggers a "fight or flight" response
in the deer. This response requires energy which, in
the winter time, must come from reserves which are not
readily replaced. Disturbance can force the deer into
less optimal habitat during the wintering period which,
in turn, will decrease the probability of survival.
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8.

9.

10.

11.

12.

13.

14.

There is also a threshold level of human disturbance
which will force deer to abandon their wintering area
altogether. Human activity which forces deer into
behavior other than that which they would otherwise
choose negatively affects their chances of survival
through the expenditure of their limited energy
reserves.

The average size of deer wintering areas in Vermont is
350 acres, with some deeryards.as small as 42 acres. As
the size of a wintering area is reduced by development,
the ability to secure sufficient cover for deer is
correspondingly reduced.

Human activity in and around a deer wintering area
creates increased stress to the deer using it. The
result is that the deer will either deplete their energy
resources to the point where their survival is jeopard-
ized or will abandon the area. To minimize the
interactions between people and deer, maintenance of a
buffer at least 300 feet wide between house locations
and the wintering area is recommended.

Current and historical~use of an area by deer in the
winter is identifiable by evidence of bark scarring and
repeated plant browsing.

The project is located at the extreme southern edge of a
deeryard of approximately 200 acres. Based upon
observed evidence of winter deer use in the area of
softwood cover that extends to the subdivision access
road and the State wildlife biologist's testimony, the
Board finds that approximately 15 acres of the project
site fall within the deeryard limits.

The existing road constitutes the extreme eastern
boundary of the deeryard. Lots G and 16, which are
located on the west side of that road, are located
within the deeryard.

Some degradation of some of this deeryard has occurred
due to a number of residential developments in the area.
Houses exist on the,western boundary of Lot G, but they
are separated from the habitat on Lot G by a ridgeline
that acts as a natural barrier from those houses.

The deeryard on the Little River Farm property is a
necessary component of the entire 200-acre wintering
area of which it is a part. It contains a mixture of
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coniferous and deciduous tree species and it is of a
sufficient size and species distribution to provide
wintering deer with the habitat elements required to
reduce the effects of wind chill and accumulated snow
depths. The area contains well distributed evidence of
current and historical use by wintering deer; it
constitutes part of a concentrated area of identifiable
habitat critical to the survival of the deer that use
the deeryard.

Lots 16 and G are located within the deeryard./l/ Lots
9, 10, 11, 12, and 13 are located within the recommended
minimum 300-foot buffer area. As a consequence of the
construction of houses on these lots and the associated
human activity;the deer habitat will be destroyed or
significantly imperiled.

CONCLUSIONS OF LAW

10 V.S.A. S 6086(a)(8)(A) (Criterion 8) provides:

A permit will not be granted if it is demon-
strated by any party opposing the applicant that
a development or subdivision will destroy or
significantly imperil necessary wildlife
habitat or any endangered species, and

(i) the economic, social, cultural, recrea-
tional, or other benefit to the public from the
development or subdivision will not outweigh the
economic, environmental, or recreational loss to
the public from the destruction or imperilment of
the habitat or species, or

(ii) all feasible and reasonable means of
preventing or lessening the destruction,
diminution, or imperilment of the habitat or
species have not been or will not continue to be
applied, or

1 The Applicants now believe that Lots G and 16 contain
approximately two acres of deeryard and have eliminated Lot
16 from their proposal. They have offered to further modify
their proposal by relocating the house site on Lot 10 as far
to the east and south as is topographically practicable and
consolidating the driveways leading from the access road to

the house sites on Lots 11, 12, and 13 to reduce the number

!I of driveways.

il
/j8:
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(iii) a reasonably acceptable alternative site
is owned or controlled by the applicant which would
allow the development or subdivision to fulfill its
intended purpose.

"Necessary wildlife habitat" is defined as tlconcentrated
habitat which is identifiable and is demonstrated as being
decisive to the survival of a species of wildlife at any
period in its life including breeding and migratory periods."
10 V.S.A. S 6001(12). The Vermont Supreme Court upheld the
Board's interpretation of this definition to mean that Ita
'necessary wildlife habitat' is one that is decisive to the
survival of the nonulation of a particular species that
depends upon the-habitat." In re Southview Associates, 153
Vt. 171, 176 (1989).

The Board concludes that the deer wintering area
includes all of Lots G and 16. Evidence presented by the
State's wildlife biologist and observed by the Panel at the
site visit demonstrated that deer use the area in the
wintertime as part of the 200-acre deeryard that extends to
the north of the Little River Farm. Evidence also demon-
strates that the deer wintering area is a concentrated area
of identifiable habitat that is necessary to the survival of
the deer using it; that is, the deer that use the area in the
wintertime would not survive if the deeryard were destroyed.
In light of the evidence of already considerable degradation
of the deeryard, the preservation of the remaining 200 acres
becomes even more important to the survival of the deer.
Accordingly, we conclude that the entire 200 acres of
deeryard, including the 15 acres located on the Little River
Farm property, constitute necessary wildlife habitat.

The Board also concludes that the construction of houses
on LotsP, 10, 11, 12, 13, 16, and G will destroy or
significantly imperil the necessary wildlife habitat. The
softwood cover that exists on Lots 16 and G will be directly
destroyed by the clearing for homesites; the rest of the
habitat on those lots will be rendered useless because of the
human activity associated with the houses. The construction
of the houses and associated human activity on Lots 9, 10,
11, 12, and 13 will also cause the loss of the habitat
because the deer will probably cease using it. Since deer
habitat is defined as an area used by deer for shelter in the
winter, once the deer abandon the habitat, it is effectively
destroyed. Human activity within 300 feet of the deeryard
will likely cause the deer either to abandon the deer winter-
ing area or expend their energy reserves, thus decreasing
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their chances of survival. In order to retain the softwood
cover area as deer habitat, maintenance of the 300-foot
buffer zone is critical.

Accordingly, the Board concludes that the proposed
project will destroy or significantly imperil the necessary
wildlife habitat on and adjacent to the project site and will
significantly imperil, if not destroy, necessary wildlife
habitat.

Having found that the proposed project will destroy or
significantly imperil necessary wildlife habitat, the Board
will hold a hearing and evaluate the project for its
compliance with the three subcriteria of Criterion 8(A) if
requested by the Applicants.
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V. ORDER

The proposed subdivision will destroy or significantly
imperil necessary wildlife habitat. A hearing will be held
to determine whether the project complies with the three
subcriteria of Criterion 8(A).

Dated this 19th day of July, 1991, at Montpelier,
Vermont.

ENVIRONMENTAL BOARD

StepheC.1 Reynes,(Acting Chair
Elizabeth Courtnev
Ferdinand Bongart;
Rebecca Day
Arthur Gibb
Charles Storrow
Steve E. Wright

C:foley.doc (PC)


