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This decision pertains to an objection filed with the
Environmental Board by Vicki Emerson on September 21, 1989,
to the decision of former Chairman Leonard Wilson that the
doctrine of res iudicata is not applicable to this appeal.
On September 29, 1989, Ms. Emerson filed a memorandum in
support of her motion. On October 4, 1989, the Applicants
filed a memorandum in support of Mr. Wilson's decision. The
Board deliberated on the motion on December 20, 1989 in
Manchester, Vermont, and decided to deny the motion, for the
reasons explained below.

Backsround

On August 10, 1988, this application was filed for
approval for the operation of a gravel pit on 15 acres of a
68-acre tract of land in Hyde Park. A hearing was held
before the District f6 Environmental Commission (substitut-
ing for the District #5 Environmental Commission) on
September 20. After the District Commission received
further information from the Applicants and correspondence
from the parties raising various procedural issues, the
District Commission issued a decision and order on
January 18, 1989 which concluded that several portions of
Hyde Park town highways were "involved lands" pursuant to
Rule 2(F) and that the Town of Hyde Park was required to
sign the application as a co-applicant pursuant to Rule 10(A).
On February 14, the Applicants filed a request to waive the
co-applicancy requirement and on February 21, the District
Coordinator requested a response from the Town selectmen.

On April 28, the District Coordinator sent a memorandum
to all parties inviting reargument on whether good cause
eXiStS to waive the requirement of Rule 10(A) that the Town
be a co-applicant. The Applicants and parties Kinzie and
Stevens responded, but still no response was received by
either the Hyde Park Board of Selectmen or Planning
Commission.

Not having received an amended application with the
Town's signature, the District Commission ruled on June 7,
1989 that it could not proceed with review of the application
and issued an order dismissing the application. Citing the
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doctrine of res iudicata, the District Commission also
determined that it had no authority to reconsider its
January 18 ruling that the Town must sign the application
because neither a request for reconsideration nor an appeal
to the Board had been filed within the required time frames.
On June 12 the Applicants filed a motion to alter the June 7
decision and on July 20 the District Commission denied the
motion. The Applicants appealed from the June I order and
from the denial of reconsideration on July 26.

Vicki Emerson argues that the doctrine of res iudicata
bars the Board from considering whether the Commission's
requirement that the Town of Hyde Park be a co-applicant
should be waived, since the Commission had earlier determined
that the Town's highways were involved land and the Town
therefore had to be a co-applicant.

The Applicants believe that the Board has the authority
in the context of a de nova appeal to consider whether good
cause exists to waive the requirement that the Town be a
co-applicant, and that the doctrine of res iudicata does not
apply because the question of waiving the co-applicancy
requirement was not considered by the District Commission.

Decision

iudicata is a Latin phrase meaning "thing decided."Res
The doctrine of yes iudicata is a legal doctrine invented by
the courts to provide finality to litigation so that a
matter which has already been decided need not be decided
again. Under the doctrine, a lawsuit may be barred if the
parties, subject matter, and causes of action are substan-
tially identical to the parties, subject matter, and causes
of action of a previous lawsuit, and if the previous lawsuit
was pursued to a final judgment; Berisha v.-Hardv, 144 Vt.
136, 138 (1984).

In this case, the District Commission determined that
the Town of Hyde Park should be co-applicant because the
project will involve lands belonging to the Town. The
Applicants H. A. Manosh and John Litwhiler did not appeal
from this decision, but later sought a waiver of the
Commission's requirement. The Commission did snot hold a
hearing on the waiver request or even rule on it, other than
to state that it was barred from ruling by the doctrine of
res iudicata.

The Board has previously determined that the doctrine
applies to Board proceedings in some situations. See Re:
Rome Family Cornoration, Application #lR0410-3-EB, Memorandum
of Decision at 4 (May 2, 1989). However, the prerequisite
for application of the res iudicata doctrine is that there
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has been some adjudication, not just a decision. Furthermore,
the doctrine will not apply unless the parties, subject
matter, and causes of action are substantially identical.
While the issues of whether an individual should be a
co-applicant and whether the Commission should waive the
requirement are closely related, they are not the same. In
determining whether another person should be a co-applicant,
the Commission will consider ,such factors as whether the
other person's land is involved in the project and the
extent of the person's interest in the involved land. In
determining whether to waive the requirement that another
person be a co-applicant, the Commission is likely to
consider additional issues such as whether such a
requirement will cause a hardship to the applicant or
anybody else. Moreover, at the time the Commission rules
that somebody else must be a co-applicant, the applicant may
have no reason to believe that the person will not co-sign
the application. It would not be until such time that the
other person refuses to co-sign the application that the
applicant would need to seek relief from the Commission by
requesting a waiver pursuant to Rule 10(A), which may occur
after considerable time has elapsed since the Commission's
ruling.

Because the issue whether good cause exists to waive
the requirement of the District Commission that the Town of
Hyde Park be co-applicant to this application has not
previously been adjudicated, and the issues considered in
determining whether a person must be a co-applicant are not
identical to those considered in determining whether good
cause exists to waive the co-applicancy requirement, the
Board concludes that the doctrine of res iudicata is not
applicable.

The Board will proceed to determine whether good cause
exists for waiving the requirement that the Town of Hyde
Park be a co-applicant to this application. The parties
have filed a stipulation of facts; this will be reviewed and
a proposed decision will be issued. All parties will then

be given the opportunity to file written comments and to
request oral argument before the Board.
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ORDER

The District Commission was not barred by the doctrine
of res iudicata from considering whether good cause exists
to waive the requirement that the Town of Hyde Park be
co-applicant to this application.

Dated at Montpelier, Vermont this 28th day of February, 1990.
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Elizabeth Courtney
Samuel Lloyd. III
Arthur Gibb
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