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Stowe, VT 05672

This decision pertains to an appeal filed with the
Environmental Board on July 26, 1989 by John Litwhiler and
H. A. Manosh from an order of the District 86 Environmental
Commission (substituting for the District #5 Environmental
Commission) dated June 7, 1989 which dismissed the
Applicants' application and the Commission's denial of the
Applicants' motion to alter that decision dated June 20. The
Applicants had applied to the District Commission for
approval to construct and operate a 15-acre gravel pit on a~
68-acre tract of land in Hyde Park. The District Commission
ruled that the Town of Hyde Park must be a co-applicant as:.
the owner of lands which will be improved as part of this i
projecti .pursuant to Board Rule 10(A), and then dismissed the
application because it did not receive an application -:'
co-signed by the Town.

A prehearing conference was convened on September 5,
1989. The Applicants were represented by Robert P. Davison,
Jr. and Anthony Ciaraldi. The following persons agreed to
be represented by Vicki Emerson-Mason, who was~granted party
status: Bill Kinzie, Bill Bartlett, Ruth Roy, and Alice Van
Tol. The parties agreed to attempt a stipulation of facts
and to waive an evidentiary hearing if a stipulation is
completed. The parties also agreed that the Chairman, as
hearing officer pursuant to Board Rule 41, would prepare a
proposed decision and opportunity would be provided for
responses from the parties and oral argument before the
Board.

On October 13, 1989, the parties filed a Stipulation of
Facts. On February 28, 1990, the Board issued a decision on
preliminary matters. The Applicants and Ms. Emerson-Mason
have filed legal memoranda on the issue of co-applicancy.
Ms. Emerson-Mason filed a motion to dismiss and the
Applicants filed a response; this decision will include the
Board's decision on that motion.

A proposed decision was sent to the parties on
October 1, 1990. 'Written responses were filed by the
Applicants on October 4, 1990 and by parties on October 9.
On October 12 the Board convened a public hearing and heard
oral argument from the parties. On that date, the Board
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conducted a deliberative session. The Board also conducted
deliberative sessions on October 24 and November 29. This

j /

matter is now ready for decision.

I. ISSUES IN THE APPEAL

1. Whether this appeal should be dismissed because a)
the initial application was substantially changed since it
was filed but a complete application including the changes
has not been filed; b) notice of the changed application has
not been provided either to adjoining landowners or the
public; and c) the issue of whether the Town of Hyde Park is
a necessary co-applicant cannot be decided until a complete
application is filed with the District Commission and proper
notice provided.

2. Whether the Town of Hyde Park is a necessary
co-applicant to this application because H. A. Manosh intends
to improve town roads as a part of the project or whether
good cause exists to waive the requirement of Rule 10(A)
that "[t]he record owner(s) of the tract(s) of involved land
shall be the applicant(s) or co-applicant(s) unless good
,cause is shown to support waiver of this requirement."

II. FINDINGS OF FACT

The following findings of fact are based upon the
Stipulation of the parties, including attached Exhibits A
through R.

1.

2.

Land Use Application ,#5L1006 as originally filed with
the District #5 Environmental Commission (Commission),
proposed the development of a gravel pit on lands owned
or controlled by the Applicants, John Litwhiler and H.
A. Manosh. See Exhibit A.

On September 2, 1988, the Commission gave notice of
Application #5L1006 and scheduled a public hearing on
that application for September 20, 1988. The
Commission's notice described the application as "for
the operation of a commercial gravel pit involving 15
acres of a 68 acre tract located off Town Highway #7."
See Exhibit B.

The Commission held its hearing as scheduled on
September 20, 1988, at which the Applicants, by oral
testimony, outlined their intent to substantially amend
their application. One of the proposed amendments was
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4.

5.

6.

7.

8.

9.

to increase the scope of the originally proposed
development to include the unspecified widening,
re-grading and other modifications .of several town
highways at an unspecified number of locations. See
Exhibit C.

No other hearings have ever been held on Application
#5L1006 after the September 20, 1988 hearing, and no
public notice of any amended application has ever been
served or published, nor has any determination of
additional parties ever been made.

On October 4, 1988, the Commission issued a memorandum
directing the Applicants to submit additional
information regarding several aspects of the proposed
development including a "clear and complete" written
description of all amendments to the original
application which they had proposed at the September 20,
1988 hearing. The Commissionalso required that a
detailed description of all proposed construction on
town roads be submitted. The Commission further
directed that all other parties would have ten days
within which to respond to the additional information
submitted by the Applicants. See Exhibit D.

On October 5, 1988, James E. Smith, Transportation
Technician, Project Supervisor, District Transportation
Administrator, Agency of Transportation, State of
Vermont, wrote to Kenneth Harvey, Chairman, Hyde Park
Board of Selectmen, and made certain suggestions to
improve portions of the Town of Hyde Park roads to
accommodate the truck traffic to be generated by the
proposed "Litwhiler"  pit. See Exhibit E.

On or about November 15, 1988, by letter dated October
15, 1988, the Applicants submitted a partial response to
the Commission's October 4, 1988 directive. This
submittal did not include any description of the
proposed construction on town highways. See Exhibit F.

All parties had until November 28, 1988 to respond to
the Applicants' November 15, 1988 submittal. See
Exhibit D.

On November 30, 1988 (and after the November 28th
deadline had passed), the Hyde Park Board of Selectmen,
over the signatures of all three members of the Board at
that time, wrote to the Commission and asked that listed
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improvements to Town Highways 50, 53 and 7 (the haul
routes) be mandated in any approval of Application
#5L1006. See Exhibit G.

The Hyde Park Planning Commission, in a letter dated
December 6, 1988, objected to the Selectmen's letter of
November 30, 1988. See Exhibit H.

On January 18, 1989, the Commission issued a llMemorandum
of Decision and Order," which provided that:

a. The so-called Ferland gravel pit is not
involved land.

b. The town highways the Applicants propose to
modify are involved land, and therefore the
Town of Hyde Park is a necessary co-applicant.

c. The Town of Hyde Park should sign a revised
application or issue a letter indicating the
Town of Hyde Park's willingness to participate
as a co-applicant.

d. The Applicants must submit "an adequate
overall plan depicting the locations of all
affected sections of the roads, detailed site
plans for areas where significant construction
is proposed and related supplemental
specifications and details." See Exhibit I.

On January 26, 1989, Vicki Emerson-Mason filed a Motion
for Interlocutory Appeal from the Commission's January
18, 1989 ruling that the Ferland pit was not involved
land. The Applicants did not appeal any aspect of the
Commission's Memorandum of Decision and Order of January
18, 1989.

On February 2, 1989, the Applicants submitted a
narrative description and drawing of the construction to
town highways they were proposing in conjunction with
their proposed gravel pit. See Exhibit J.

On February 5, 1989, H. A. Manosh, one of the
Applicants, wrote to Edward Stanak, Coordinator,
District #5 Environmental Commission and the Hyde Park
Board of Selectmen, but no other parties, offering to
have the H. A. Manosh Corp. assume liability during the
construction of the improvements to the roads of Hyde
Park, including a certificate of insurance. In
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15.

16.

17.

18.

19.

20.

21.

22.

13.

addition, H. A. Manosh requested that the Board of
Selectmen issue a letter which stated that they had no
objections to the town being a part of the Act 250
application. See Exhibit K.

On February 14, 1989, the Applicants filed a request
that the Commission waive its January 18, 1989 ruling
that the Town of Hyde Park become a co-applicant.

The Commission, in a memorandum dated February 21, 1989,
invited the parties generally and the Town of Hyde Park
Board of Selectmen specifically to respond to the
Applicants' request for waiver, giving a deadline of
March 3, 1989.

On March 1, 1989, at a Hyde Park Board of Selectmen's
meeting, H. A. Manosh proposed an agreement, which he
characterized as a hold harmless agreement, with then
Town~of Hyde Park, including a certificate of insurance,
and proposal limiting the term of the town's
co-applicancy. See Exhibit L.

At the conclusion of the March 1, 1989 hearing before
the Board of Selectmen on the issue of joining the
application as a co-applicant, the Hyde Park Board of
Selectmen voted not to become a co-applicant. See
Exhibit M.

On March 3, 1989, David Polow, attorney for the Hyde
Park Board of Selectmen, advised Edward Stanak,
Coordinator, District #5 Environmental Commission, that
the town would not become a co-applicant. See Exhibit
N.

On Town Meeting Day, March 7, 1989, the Town of Hyde
Park voted to expand its Board of Selectmen from three
to five members, and elected three new selectmen.

In a memorandum dated April 28, 1989, the Commission
offered all parties another opportunity to reargue
whether there was "good cause" to waive its
January 18, 1989 ruling that the Town of Hyde Park was a
necessary co-applicant.

The Applicants and parties Stevens and Kinzie responded.
See Exhibits 0, P and Q.

On June 7, 1989, the Commission affirmed its January 18,
1989 ruling that the Town of Hyde Park is a necessary
co-applicant in the development proposed in Application
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24.

25.

26.

P /I
!i

#5L1006 as amended at the September 20, 1988 hearing.
See Exhibit R.

On September 13, 1989, the Applicants submitted new road
improvement plans, dated May 19, 1989, to the
Environmental Board, but to no other parties,
incorporating the improvements to the Hyde Park town
roads set forth in the letter of November 30, 1988.

The improvements to Hyde Park Town highways that will
be undertaken for the purpose of upgrading "any section
of the proposed highway haulage route that the
selectmen of Hyde Park and the District Highway
Engineer deem unsafe for the type of traffic [the
Applicants] are proposing." See Exhibit F.

According to Exhibit G of the Stipulation, the
Applicant proposes the following improvements to Hyde
Park Town highways:

TH 50 Between old Hull farm and Cleveland Corners -
brush and limbs.

TH 7 1) Worth of Trombley Hill - widen culvert
and cut trees and widen road by residence.

2)

3)

4)

5)

6)

7)

8)

9)

Bottom of Carpenter Hill - add on to tube
and widen road. Also cut back brush.

Top of Davis Hill - bank and grade
intersection.

Remove ledge by former Ken Munson
residence and cut back brush.

Intersection of TH 7 and TH 53 back to
Floyd Jones road - cut back brush and
shape.

At intersection of TH 7 and TH 53 - widen
culvert and remove brush.

TH 7 - cut brush and shape berm by old
covered bridge.

Raise outside of curve by Morrisville
Water ti Light Department pit.

Below curve - remove ledge on left side
of road.
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27.

III.

10) Cut and fill in low area between Village
of Morrisville pit and tennis courts.

11) Remove ledge west of the Litwhiler
residence. Cut brush and slope left side
of road.

12) Remove trees and slope across from
Litwhiler residence.

TH 53 Past Dennis McAllister residence toward
Morrisville on left side of road - remove two
ledge areas and widen road.

H. A. Manosh and the Town of Hyde Park will work
together on the road improvements. H. A. Manosh will
give the Town crushed gravel for resurfacing TH #7 from
the Litwhiler pit to the intersection of TH #53 and
furnish the crushed resurfacing material for the entire
unpaved portion of TH #53 and for TH #7 to the
Richardson Road at the discretion of the Selectmen. See
Exhibit F. Alternatively, H. A. Manosh will undertake
the improvements on its own.

CONCLUSIONS OF LAW

The Board concludes that, in the present circumstances,.
it does not have the authority to consider whether the Town
of Hyde Park should be co-applicant to this application, and
that the matter must be returned to the District #5
Environmental Commission.

Act 250 provides that~,adjoining property owners are
parties to applications to the extent a proposed development
or subdivision will have a direct effect on their property
with respect to the ten criteria at 10 V.S.A. 5 6086(a).
10,V:S.A. § 6085(c); Board Rule 14(A). Persons other than

,: adjoining property owners may seek party status if they meet
the standards established in Rule 14(B). Notice to the

! public of applications filed with the district commissions

/
is required. 10 V.S.A. 5 6084. Board Rule 10(F) requires
the applicant to file with the application a list of

1 adjoining property owners to the tract or tracts of land
: proposed to be developed. The District Commissions usually
/, notify adjoining property owners directly.

n In In re Richard and Sandra Conway, 152 Vt. 526 (1989),
;; the Vermont Supreme Court confirmed that Act 250 requires the
4, applicant to include with the application a list of all
j/
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adjoiners and that personal notice to adjoiners is required
unless a district commission reasonably decides otherwise.
Id. at 530.

j/

I’ In In re Juster Associates, 136 Vt. 577 (1978), the ~.~’
Vermont Supreme Court held that when an application is
amended to include new land, the appropriate district
commission, and not the Board, must review the application :
first. In reversing the Board's decision to issue an
amendment that allowed a four-acre tract of land to be
developed without proceedings before the district
,commission, the Court stated:

The statute is intended, by a system of~notice
and hearings, to assure full consideration of
land use proposals for all parcels of land. . . .
This land was not considered in the previous
hearings. . . . Development of the four acre
plot may affect per,sons other than those who
participated in the hearings that were conducted
on the shopping center. However, the public was
not notified that the land was to be developed, thus
circumventing its participation. . . . [Considera-
tion by the Board] is not proper where the proposal
involves new construction on an entirely different
tract of land. . . . Initial consideration of a
land use proposal is a function assigned by the
Legislature to the District Commission.

Id. at 581.

Based on the authorities cited above, the Board believes
it does not at this point have the authority to consider
waiver of the requirement for the Town of Hyde Park to be a
co-applicant. During the District Commission's hearing, the~.

Applicant revised his application to include improvements on
I/ town highways. The original application did not include
i improvements to town roads. At that point, before
!
/
:/
/:

In Re: Pelham North, Inc., #3W0521-EB, Findings of Fact
and Conclusions of Law and Order (Apr. 24, 1989), the Board
concluded that failure by the applicant to provide notice of
an amendment application to the municipal planning
commission required the voiding of the permit. In that
decision, the Board stated that "basic due process requires
notice and the opportunity to present and rebut evidence.
A statutory requirement for notice and hearing is
jurisdictional; lack of notice invalidates the decision.1'
a. at 7 (Citations omitted).
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II
entertaining the question of whether the Town should be a
co-applicant, the District Commission should have recessed

/
j

!I

the hearing and required the Applicant to provide a list of
adjoining property owners to the roads proposed to be
improved, and then, before proceeding, published notice of

i the revised application and sent notice to the adjoiners.
1; Because notice was not provided as required by the statute
1' and Board rules, any action taken since then is void. And,
1 since new land is involved, Juster requires that the Board
cannot consider the question of co-applicancy until after the
District Commission has notified all potential parties and

/ considered the issue with the participation of all parties at
11 the District Commission level.

jl I"
. ORDER

The appeal of :John Litwhiler and H. A. Manosh is hereby
dismissed. Jurisdiction is returned to the District #5
Environmental Commi~ssion for proceedings consistent with
this decision.

Dated at Montpelier, Vermont this (5fhday of January,
.1991.

ENVIRONMENTAL BOARD

j!
,i A:manosh(S8)

II1;

St~$?Rey$s~, Chairman
Ferdinand Bongartz
Rebecca J. Day
Arthur Gibb
Charles F. Storrow
Steve E. Wright


