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TO:
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RE:

STATE OF VERMONT

ENVIRONMENTAL BOARD
MONTPELIER, VERMONT 05602

602-626-3309

February 17, 1989

Interested Persons

Aaron Adler, Assistant Executive Officer

Litwhiler and Manosh,
Application #5L1006-EB
Interlocutory Appeal

I am enclosing a copy of the Environmental Board's
Memorandum of Decision in the above referenced matter.

As you may know, the Board cancelled the prehearing
conference scheduled for February 17, 1989. The Chairman of the
Board has determined pursuant to Board Rule 43 that this appeal
can be resolved without a prehearing conference or evidentiary
hearing. Instead, the Board will require submission of legal
memoranda on the question at issue in the appeal.

The final section of the memorandum sets forth the issue to
be addressed and the schedule for submission of legal memoranda.
Persons who have questions concerning this matter should contact
me. /
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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

John Litwhiler and Memorandum of Decision
H. A. Manosh by Application #5L1006-EB
Robert P. Davison, Jr., Esq.
P.O. Box 299
Stowe, VT 05672

and
Town of Hyde Park
Board of Selectmen
P.O. Box 98
Hyde Park, VT 05655

On January 27, 1989, Vicki Emerson-Mason (the Appel-
lant) filed with the Environmental Board a request for
permission to take an interlocutory appeal from the District
#5 Environmental Commission's Memorandum of Decision and
Order dated January 18, 1989 pertaining to pending
Application #5L1006. This application requests a land use
permit for the proposed operation of a commercial gravel pit
involving 15 acres of a 68-acre tract located off Town
Highway #7 in Hyde Park, Vermont. On February 1, 1989, John
Litwhiler and H. A. Manosh (the Applicants) filed an
opposition to the interlocutory appeal. At issue in the
appeal is whether an existing gravel pit owned by Manosh is
"involved land" which should be included in the application.

BACKGROUND

Act 250 prohibits commencement of construction on a
development, or commencement of development, without a land
use permit. 10 V.S.A. S 6081(a). Board Rule 2(A) (2)
defines development to include, in pertinent part:

The construction of improvements for any commer-
cial or industrial purpose, including commercial
dwellings, which is located on a tract or tracts
of land of more than one acre owned or controlled
by a person. In municipalities with both perma-
nent zoning and subdivision bylaws, this jurisdic-
tion shall apply only if the tract or tracts of
involved land is more than ten acres . . . . In
determining the amount of land, the area of the
entire tract or tracts of involved land owned or
controlled by a person will be used . . . .

i' (Emphasis supplied.)

Ij
/

* : In addition, Rule 2(F) defines "involved land" in part
!! to include:
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(2) Those portions of any tract or tracts of
land within a radius of five miles owned or
controlled by the same person or persons, which is

I incident to the use of the project; and

(3) Those portions of any tract or tracts of
land within a radius of five miles owned or
controlled by the same person or persons, which
bear some relationship to the land actually used
in the construction of improvements, such that
there is a demonstrable likelihood that the impact
on the values sought to be protected by Act 250
will be substantially affected by reason of that
relationship.

In view of these rules, any land which is "involved" in
a development is part of the development and therefore must
be considered in determining whether a land use permit
should be issued for the development.

In its January 18 decision, the District Commission
ruled that an existing nearby gravel pit known as the
"Ferland" pit, owned by Applicant H. A. Manosh, is not
"involved land" pursuant to Environmental Board Rule 2(F)
and therefore need not be considered in reviewing
Application #5L1006. This ruling is based on the fact that
the Ferland pit is already governed by Land Use Permit
#5LO690. The District Commission reasoned that, because a
permit already exists for the Ferland pit, no purpose will
be served by linking the Ferland pit to the proposed pit in
considering whether the proposed pit should also receive a
land use permit.

DECISION

The Appellant requests that the Board hear an
interlocutory appeal concerning whether the Ferland pit is
"involved" land that should be considered in evaluating
Application #5L1006. The issue, therefore, is whether this
question is suitable for interlocutory appeal.

Board Rule 43 governs interlocutory appeals to the
Board, providing:

Upon motion of any party, the board may permit an
appeal to be taken from any interlocutory (prelimi-
nary) order or ruling of a district commission if
the order or ruling involves a controlling question
of law as to which there is substantial ground for
difference of opinion and an immediate appeal may
materially advance the application process,
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'Accordingly, the Board considers three factors in deciding
whether to take an interlocutory appeal, each of which must

,jbe present: (a) whether it involves a controlling question
;iof law, (b) whether there is a substantial ground for
difference of opinion, and (c) whether an immediate appeal
would materially advance the application process.

The Board concludes that these three factors are met in
this case. To begin with, the question presented is a
-"question of law" that is "controlling." Concerning
"question of law," the Board has stated that such a question
is presented if sufficient fact finding has been made by the
District Commission to allow the Board to assume those facts

’ relevant to the appeal without itself engaging in
factfinding. Re: Maple Tree Place Associates, #4C0775-EB,
Memorandum of Decision at 10 (December 22, 1988). In this
case, the District Commission's decisisn contains sufficient
factfinding regarding the Ferland pit which the Board can
assume to be true for the purposes of this appeal: (1) the
Ferland pit is said to be "a short distance" from the
proposed pit and the Board believes it is uncontested that
this distance is less than five miles: (2) the Ferland pit
is already subject to the terms of Land Use Permit #5LO690;
(3) Applicant Manosh owns and controls the Ferland pit; and
(4) the Applicants propose to use equipment in the Ferland
pit to process material trucked in from the proposed pit.
The Board can therefore decide as a matter of law whether,
given these facts, the Ferland pit is "involved landq with
regard to the proposed pit.

With regard'to whether a question is "controlling," the
Board engages in a practical analysis focusing on the
consequences of the order at issue. In this case, the
District Commission's order, by excluding the Ferland pit,
has significant consequences. Act 250 and the Board Rules
provide that party status will be granted to adjoining
landowners who can demonstrate a property interest affected
by a proposed project. 10 V.S.A. S 6085(c); Board Rule
14(A). Thus, if the Ferland pit is not included, no
opportunity to request party status will be given to
landowners adjoining that pit who may be affected by use of
the Ferland pit for purposes of operations at the proposed
pit.

The Board further determines that this question is one
concerning which there is substantial ground for difference
of opinion. Interpretation of the scope and application of
the definition of "involved land" is a difficult matter
which is rarely clear-cut. Numerous decisions have been
issued concerning that definition over the years. See,
e.g Committee to Save the Bishop's House Inc. v. Medical
Cen& Hospital of Vermont, 137 Vt. 142 (1979); Re: City of

ii
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'iBurlington, Resource Recovery Project, D.R. #125 (1981); Re:
':McDonald's Corporation, D.R. #136 (1982); and Re: Woodside
,Juvenile,  D.R. #139 (1983). The Board determines that
'iapplication of the definition to the Ferland pit is an issue
on-which reasonable minds could substantially differ.

;
I Finally, the Board concludes that resolution of this
appeal will materially advance the application process. If

Iithe appeal were not accepted, then this question could be
"appealed to the Board following the District Commission's
issuance of its final decision approving or denying the
permit application. At that time, should the Board decide
,that the Ferland pit is "involved land," the Board would be
adding new acreage to the "land" to which Application
#5L1006 is relevant, potentially resulting in new issues and
new parties who would require an opportunity to request
party status. Accordingly, the Board would need to remand
the case to the District Commission at that time. Thus,
resolution of the question at issue would materially advance
the application process by potentially avoiding an appeal
and remand.

ORDER

1.

2.

3.

4.

5.

6 .

The motion for permission to take interlocutory appeal
in this matter is granted.

No evidentiary hearing will be held.

The issue to be addressed is one of law: whether, given
the facts as stated in the District #5 Environmental
Commission's decision of January 18, 1989, the
"Ferland" pit is "involved land" pursuant to Board Rule
2(F).

Initial memoranda on this issue shall be filed with the
Board on or before March 3, 1989.

Response memoranda shall be filed on or before
March 17, 1989.

Persons who may file memoranda are those who have party
status before the District #5 Environmental Commission
with respect to Application #5L1006-EB.

Dated at Montpelier, Vermont this 17th day of February,
1989.

ENVIRONMENTAL BOARD
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Leonard U. Wilson, Chairman


