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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

H. A. Manosh Corp. by Chairman's Preliminary Decision
Miller, Eggleston & on Interlocutory Appeal and

Rosenberg, Ltd. Stay Request
P.O. Box 1489 Land Use Permit Application
Burlington, VT 05402 #5L0918-EB

On March 13, 1987, the Lamoille Valley Property Owners
Association and Donald and Lela Avery (Petitioners) filed an
Interlocutory Appeal in the above proceedings with the
Environmental Board (Board). On March 23, the Petitioners
filed a memorandum in support of the appeal and, in addi-
tion, filed a Motion to Stay Proceedings. The Applicant
H. A. Manosh Corporation (Applicant) has opposed the Inter-
locutory Appeal and the Motion to Stay.

The appeal and motion arise from an application now
pending before the District #5 Environmental Commission
(Commission) for the operation of a commercial gravel pit
adjacent to the Lamoille River in Morristown, Vermont. The
Commission has already held several hearings in this case,
and additional hearings are scheduled in early April. The
Petitioners have appealed the Commission's decision not to
require the Petitioners to be co-applicants in the
application. That decision was rendered orally at the
Commission's March 4 hearing, and was referred in the
Commission's Memorandum of Decision dated March 26.

The Board had scheduled a deliberation on the Motion
and Stay Request at its next meeting on April 1. That
meeting has been rescheduled to April 8. In order to avoid
undue delay, the Chairman will use his authority under Board
Rule 16(B) (amended effective August 21, 1986) to render a
preliminary ruling on both matters. If any party objects to
the Chairman's preliminary ruling, the case will be reviewed
by the full Board on April 8.

Preliminary Decision

The Petitioners' principal argument is that the Commis-
sion has misapplied Board Rule 10(A) in not requiring the
Petitioners to be co-applicants in the gravel pit
application. Their position is that because of the two
rights-of-way owned by H. A. Manosh over the Averys'
property and the right-of-way owned by the Association over
H. A. Manosh's property, the Petitioners have such
significant property interests that the application cannot
be accepted without their participation as co-applicants.

Rule 10(A) states as follows:

An application shall be signed by the
applicant and any co-applicant, or an
officer or duly-appointed agent thereof.
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The record owner(s) of the tract(s) of
involved land shall be the applicant(s)
or co-applicant(s) unless good cause is
shown to support waiver of this require-
ment. The application shall list the
name or names of all persons who have a
substantial property interest, such as
through title, lease, purchase or lease
option, right-of-way or easement, in the
tract or tracts of involved land by
reason of ownership or control and shall
describe the extent of their interests.
The district commission or board may,
upon its own motion or upon the motion
of a party, find that the property
interest of any such person is of such
significance that the application cannot
be accepted without their participation
as co-applicants.

The first question is whether this matter is a proper
subject for an interlocutory appeal to the Board. Inter-
locutory appeals are governed by Board Rule 43. Under that
Rule (amended on August 21, 1986), the Board may permit an
interlocutory appeal if the ruling appealed from involves "a
controlling question of law . . . and an immediate appeal
may materially advance the application process." The Board
may convene a hearing on the appeal if it deems this
necessary to dispose of the appeal.

The Chairman rules that the issue raised by the Peti-
tioners is a proper subject for an interlocutory appeal.
The appeal does involve a question of law, not fact. The
Chairman also believes that a decision on the co-applicant
issue could materially advance the application process. If
the Board were to agree with the Petitioners and require the
Petitioners to be co-applicants, any proceedings before the
Commission may arguably be defective or moot, if the
Petitioners had not been or refused to be co-applicants.

The second question is whether the Commission erred in
failing to require the Petitioners to be co-applicants.
Under Rule 10(A) quoted above, the legal owner of record of
any involved land, if different from the applicant, must
sign as co-applicants "unless good cause is shown to support
waiver of this requirement." The Board's purpose in
adopting this requirement was two-fold: First, the Board
wanted to ensure that the owner, as well as other persons
with substantial property interests, is notified of the Act
250 proceedings which may affect his interests and is given
an opportunity to participate. In the Petitioners' case,
that objective has obviously been satisfied since they are
already parties in the current proceedings.
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The second reason for the co-applicant rule is to
ensure that the permit, should one be issued, is enforceable
against all people who have or
interest in the development or

will have a significant
subdivision, including the

successors and assigns of the landowners. Act 250 permits
are recorded in the land records, so that future owners will
be on notice of both the benefits and the burdens associated
with the permit. In this case, although the Chairman has
not seen a copy of the rights-of-way or easements across the
Petitioners' property, it does appear that the Applicant has
a legal access to the gravel pit in question. There has
been no allegation that the Applicant's proposal as to the
access road goes beyond the scope of that easement. Nor has
any party pointed out any impediment to the Commission's
requiring modifications or improvements to the road, should
it issue a permit for the project. Unless the Petitioners
can establish that the Applicant does not have the legal
right to use the access road for this project, or that the
Commission would be unable to require any reasonable changes
to the road necessary to satisfy Act 250's criteria, the
Chairman cannot find that the Commission abused its
discretion in waiving the requirement that the Petitioners
be co-applicants.
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The Chairman therefore denies the Petitioners' Inter-
locutory Appeal. As the appeal is denied, the Motion to
Stay Proceedings becomes moot and is denied.

PRELIMINARY ORDER

1. The Petitioners' Interlocutory Appeal and Motion to
Stay Proceedings are hereby denied.

2. If any parties object to the Chairman's preliminary
ruling in this matter, they shall file an original and nine
copies of their written obiection with the Board on or
before April 2, 1987, and mail a copy to the other parties.
The objection shall state the reasons why the Chairman's
preliminary ruling may be in error. If an objection is
filed, the other parties shall file an original and nine
copies of their response on or before April 7. The Board
will issue its decision as soon as possible thereafter.

Dated at Montpelier, Vermont this 27th day of March,
1987.

ENVIRONMENTAL BOARD


