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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Paul and Dale Percy Findings of Fact, Conclusions of
RR 1 - Box 2830 Law and Order: Land Use Permit
Stowe, Vermont 05762 Application #5L0799-EB

This decision pertains to an interlocutory appeal filed
with the Environmental Board ("the Board") on February 7, 1985,
bv Lewis Kiesler et al., pursuant to Board Rule 43. The appeal
pertains to a decision issued on January 31, 1985, by the
District #5 Environmental Commission ("the Commission")
concerning various requests for party status. The requests
made in proceedings on an application for a land use permit
filed by Paul and Dale Percy seeking approval for a gravel
extraction operation in Stowe, Vermont.
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By decision dated February 27, 1985, the Board granted
Kiesler et al. permission to appeal the January 31 decision_. . _ and :
set the matter for hearing before its Chairman as administrative j
hearing officer under Board Rule 41 and 3 V.S.A. 5 811. Having
received no objection to the use of this procedure, a public
hearing was convened on March 12, 1985, in Stowe, Vermont, with
Darby Bradley acting as hearing officer. The following -,
participated as parties at the hearing:

Appellants Lewis Kiesler, Peggy George, and Arland and
Irene Parsons by Robert P. Davison, Esq.;

Applicants Paul and Dale Percy by Robert J. Perry, Esq.;
State of Vermont Agency of Environmental Conservation

("AEC") by Stephen B. Sease, Esq.

The hearing was recessed on March 12, pending the
preparation of a proposed decision, review of the record and
deliberation by the full Board. No party having requested the
opportunity to present oral argument, the hearing was adjourned
on March 27. This matter is now ready for decision. The
following findings of fact and conclusions of law are based upon
the record developed at the hearing.

I. ISSUES RAISED BY THE APPEAL

Applicants have proposed a gravel extraction development
adjacent to Moss Glen Falls Road in Stowe, Vermont. Mr. Kiesler
and the Parsons requested adjoining property owner status in
permit application proceedings before the Commis ion
denied under Criteria 1 and 3 of 10 V.S.A. S 6088

and were
(a). Mrs.

George made a similar request under Board Rule 14(B) and was
denied. The appeal of these decisions raises the following
questions:

1) Must a party status request be made at the first
hearing on a permit application or thereafter be
waived?

2) If a person fails to request party status at the first
hearing, or makes a request that is denied, under what
circumstances should a Commission grant a subsequent
request for party status?
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In resolving these issues, all parties have stipulated that
the Board,may consider as part of the appeal record, the tape
recordings of the Commission's first hearing held November 14,
1984.

II. FINDINGS OF FACT

1.

2.

3.

4.

5.

On October 26, 1984, Paul and Dale Percy filed land use
permit application #5LO799 with the District #5 Commission
seeking authorization under 10 V.S.A., Chapter 151 for the
development of a commercial gravel extraction operation
adjacent to Moss Glen Falls Road ("the Road") in Stowe,
Vermont. The project will apparently be confined to a 20-
acre portion of a larger, 60-acre tract which is bisected
by a stream tributary to Moss Glen Brook ("the Brook").
See Exhibit #3.

The tributary runs in a generally westerly direction
through the site and passes under the Road before joining
the Brook near the Xiesler premises. Lewis Kiesler owns
property and resides adjacent to the project site on the
south side of the Road. Arland and Irene Parsons own
property and reside adjacent to and westerly of the project
site on the north side of the Road. Peqqy George owns
property and resides on the
approximately 400' from the
Applicants' land.

_ --
southerly side of the Road,
westerly-most corner of

The District Commission has held numerous hearings on this
application, in addition to conducting two site visits.
The first hearing was held on November 14, 1984, during
which the issues of party status were discussed and the
applicant gave an overview of the project. Subsequent
hearings on November 26, December 17, January 9, and
February 18 covered the substantive criteria of Act 250.
However, the Commission's consideration of water pollution
issues did not begin until the January 9 hearing.

Mr. Kiesler received notice of the first hearing, attended
that hearing on November 14, and requested party status
under Criteria 1 (air pollution), 1 (E) (streams), 5
(traffic) and 8 (noise and impact on Moss Glen Falls). The
Commission granted Mr. Kiesler adjoining property owner
status under Criteria 5 and 8 only. Recording of November
14 proceedings.

Mrs. George did not receive written notice of the first
hearing/l/ and, although she was generally aware that Act

/l/ Because Mrs. George's property does not adjoin the. a_ _
project site, she was not afforded the written notice proviaea
to "statutory" parties and adjoining property owners.
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7. Mr. Kiesler requested party status under Criteria 1 and 3
because he is concerned about the potential discharge of
wastes by the project into the Moss Glen Brook tributary
which enters his land and passes through a pond located on
his land. Mr. Kiesler is also concerned with potential
impacts on his domestic water source. The Heindel report
offers some support for these concerns.

8. Both Mrs. Georqe and the Parsons requested party status
based
reach
wells
These

upon a fear that waste generated by the project will
the groundwater causing contamination of shallow
which Appellants use as domestic water sources.
concerns are also supported by the Heindel Report.
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250 proceedings had been scheduled, she did not attend the
November 14 hearing due to some confusion over the
scheduling of town zoning proceedings. The Parsons
received written notice of the first hearing but did not
attend because they did not realize the importance of
attending that hearing./2/ Mrs..George and the Parsons, as
well as Mr. Kiesler, were represented by counsel (Mr.
Davison) at the November 26 hearing and renewed the request
for party status at that time.

In addition to retaining counsel, the Appellants, together
with other area residents, secured the services of a
hydrogeologist (Craig D. Heindel) to evaluate the project's
potential impact on near-by wells and groundwater. A
report was prepared by Mr. Heindel and forwarded to Mr.
Davison on January 3, 1985. Exhibit #2. In response to
issues raised by Mr. Heindel's report, Appellants again
requested the Commission to grant them party status under
Criteria 1 and 3 at the January 9 hearing. Prior to that
date, the Commission had taken no evidence in respect to
Criteria 1 or 3.

III. CONCLUSIONS OF LAW

Unlike a de novo appeal from a final decision issued by a
Commission, the standard of review in this case is whether or
not there is a reasonable basis in the Commission record for its
findings in respect to party status and whether, as a matter of
law, those findings fairly and reasonably support the
Commission's conclusions of law. See In re Lunde Construction
Company, 139 Vt. 376, 379 (1981). We are somewhat hampered in

/2/At least some of the Appellants had never previously
participated in Act 250,.proceedings,  and as lay people, were
unfamiliar with the rules applicable to those proceedings.
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this proceeding by the lack of detailed findings concerning the
factual basis for the Commission's decision./3/

With respect to Mr. Kiesler, the Commission stated in its
January 31 decision: "His requests under other criteria [i.e.,
1 and l(E)] were denied due to inadequate offers of proof. The
Motion's cited test of 'good cause for failure to appeal . . .I
is not applicable to an adjoiner being, rather, a portion of
Rule 14(B) relative to 'Permitted Parties.' Under the Rule the
Commission is barred from granting extended party status at this
juncture of the proceedings."

The party status of adjoining property owners is governed
by 10 V.S.A. 5 6085(c) and Rule 14(A)(3). Where an adjoiner
enters an appearance at the first hearing, he is entitled to
party status as a matter of right. The only limitation on that
status during the Commission's hearing is found in the final
sentence of 10 V.S.A. $ 6085(c), which states:

An adjoining property owner may participate in
hearings and present evidence only to the extent
the proposed development or subdivision will have
a direct effect on his property under section
6086(a)(l) through (a)(lO) of this title.

While the District Commissions usually require adjoining
property owners to identify at the first hearing what criteria
they are concerned about--a practice which the Board applauds--a
Commission cannot exclude an adjoiner from participating in the
consideration of a criterion in which the adjoiner subsequently
demonstrates a property interest may be affected. Testimony on
the subject of water pollution and impact on streams did not
begin until the January 9, 1985 hearing at which time Mr.
Kiesler had received the Heindel report and renewed his request.
The Heindel report was a sufficient showing that Mr. Kiesler's
property may be affected by the development, and his party
status under Criteria 1 (water pollution) and l(E) should have
been recognized at that point./4/

/3/This comment is not a criticism of the Commission;
rather, it is a function of the rapid pace of Commission
proceedings. A detailed order is not (and cannot) be prepared
in the midst of proceedings, addressing all matters preliminary
to a final decision.

141Kiesler and the other parties also requested status._ __ . . _ _I . *
under Criterion 3. From the evidence available to tne Boara, lt
does not appear that the applicant will use a water supply, so
Criterion 3 is not at issue. Concerns about potential
contamination of Appellants' wells can be handled under the
water pollution criteria. The Commission may wish to review the ,
Board's decision on Criterion 3 if the evidence before it
suggests that the Board's assumptions are in error.
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With respect to Peggy George, the Commission's January 31
decision is in error in finding that Mrs. George is an adjoining
property owner. As we have found, her property lies some 400'
from the nearest property line of the Applicants' lands. Mrs.
George's request should have been considered under Board Rule
14(B). While that rule does direct that requests be made on or
before the first hearing day, the requirement may be waived upon
a showing of good cause for failure to appear and a finding that
late appearance will not unfairly delay the proceedings or place
an unfair burden on the parties. Mrs. George was not entitled
to and did not receive written notice of the Commission
proceedings. Her information came from discussions with
neighbors. Having not participated in Act 250 proceedings
previously and being confused about concurrent local zoning
proceedings, Mrs. George has demonstrated good cause for not
appearing at the first hearing. Because her request was
presented before the Commission took evidence on the criteria of
interest to Mrs. George, granting the request on January 9,
would not have delayed the proceedings or burdened other
parties. Finally, based upon the Heindel report, Mrs. George
appears to have demonstrated that the development may affect her
interests under Criterion 1.

As for the Parsons, they would have been entitled to party
status under Rule 14(A)(3) as adjoining property owners, except
that they failed to enter an appearance on or before the
November 14 hearing. Having thus lost party status as a matter
of right, they are nonetheless entitled to apply for status
under Rule 14(B). As the Parsons were lay people unfamiliar
with the Act 250 process and the nuances of the Board's rules,
they have demonstrated good cause for failing to appear at the
first hearing./5/  Again, because the Parsons' request was made
prior to the taking of evidence on Criterion 1 issues, unfair
delay or burden on other parties is not apparent. Finally, the
Heindel report appears to provide an adequate basis for
admitting the Parsons as Rule 14(B) parties in respect to
Criterion 1./6/

/5/ In respect to timely participation, it should be borne
in mind that applicants often spend many months in preparation
for Act 250 proceedings and our statute requires only 10 days
advanced notice of a hearing once an application is filed. We
also note that this case does not appear to involve the same
degree of tardiness at issue in In re Lunde Construction
Company, supra, 139 Vt. at 380.

/6/We have not considered the Wurth study (Exhibit #4) nor
the Heindel response to that study (Exhibit #2) because we must
focus our analysis on the state of the record on January 9, the
date of the renewed party status requests. Furthermore, it is
not our role in determining party status to weigh evidence more
appropriately evaluated when considering the substantive
criteria of 5 6086(a).
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It is not clear from the January 31 Order whether the
Commission's denial of party status to Peggy George and the
Parsons was based on their legal interpretation of Rule 14(B) or
in the exercise of their discretion under that Rule. While
persons described in Rule 14(A) have party status as a matter of
right, admission under Rule 14(B)/7/ is a matter of the
Commission's discretion. If the denial was based on such
discretion, the Board would review the decision on the issue of
whether the Commission had abused its discretion.

On the other hand, it appears that the Commission's
decision may have been based on an interpretation that Rule
14(B) requires permitted parties to appear at the first hearing.
It should now be clear from the discussion above that a person
may be granted
provided he or

1. good

2. that

party status even after a later appearance,
she can show:

cause for failure to appear on time; and

the late appearance will not unfairly delay the
proceedings or place an unfair burden on the applicant
or other parties; and

3. that the proposed project may affect his/her interest
under the ten criteria; or that the person's
participation will materially assist the Commission.

With this clarification, the Commission should be given an
opportunity to exercise its discretion under Rule 14(B) with
respect to the requests of Peggy George and the Parsons.

In reaching these decisions, we do not infer that the
Commission must conduct extensive new proceedings under Criteria
1 and l(E). The Board notes that the Commission did allow Mr.
Davison to introduce the Heindel report into evidence and to
otherwise participate, even though they were denied party
status. However, at a minimum, Lewis Kiesler (and Peggy George
and the Parsons if granted 14(B) status by the Commission)
should be afforded the opportunity to supplement the record by
presenting evidence under those criteria and cross-examining
witnesses presented by other parties, to the extent that they
were foreclosed from doing so during prior proceedings.

Finally, we must note that, contrary to Appellants'
representations, Acting Commission Chairman Karen Saudek
provided several clear, simple and concise explanations at the

/7/ Rule 14(B) states, in part: "The board or a district
commission may allow as parties to a proceeding individuals or
-groups not otherwise accorded party status by statute . . . .”
(Emphasis added.)
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first hearing of the meaning of party status and the method for
securing party status. She also repeatedly paused and invited
auestions from the audience in respect to party status matters.
tie find that the Commission quite
about the hearing process. Under
incumbent upon interested persons
clarification from the Commission
understand the hearing process.

ably informed participants
such circumstances, it is
to ask questions and seek
staff if they do not

I
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IV. ORDER

Lewis Kiesler is admitted as an adjoining property owner
under Criteria 1 (water pollution) and l(E) (streams). The case
is remanded to the District Commission to consider whether Peggy
George and Arland and Irene Parsons should be admitted as Rule
14(B) parties under Criterion 1 (water pollution). Jurisdiction
over this matter is returned to the Commission.

Dated at Montpelier, Vermont this 27th day of March, 1985.

VERMONT ENVIRONMENTAL BOARD

i
By:
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Darby@radl%y,  Chai
Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Melvin H. Carter
Warren M. Cone


