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VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: H.A. Manosh  Corporation Findings of Fact,
Hyde Park Road Conclusions of Law
Morrisville, VT 05661 and Order

Application #5L0690-EB

This decision pertains to appeals filed with the
Environmental Board ("the Board") on January 20 and February
12, 1986, by Benton  Emerson, Barbara Emerson and the Garfield
Road Association (hereafter, collectively '*GRA"), and by the
H.A. Manosh. Corporation ("Manosh"), respectively, from the
October 4 and November 26 decisions of the District #5
Environmental Commission ("the Commission"). Those decisions
approved issuance of Land Use Permit #5LO690 ("the Permit") to
Manosh authorizing the operation of a commercial gravel pit
and sanitary landfill in Hyde Park, Vermont.

-The Chairman conducted a Prehearing Conference on
February 14,and issued a Prehearing Order on February 20. On
January 30, 1986, the Board notified the parties of its
intention to conduct the public hearing in this matter through
an administrative hearing panel pursuant to Board Rule 41 and
3 V.S.A. Section 811. There having been no objections to the
use of this procedure, Chairman Bradley and Members Bruce and
Courtney convened a public hearing on April 14, 1986, in
Montpelier, Vermont. The following parties participated in
the hearing:

Applicant Manosh  by Martin K. Miller, Esq.
Appellant GRA by Steven F. Stitzel, Esq.
The Lamoille County Regional Planning Commission (LCRPC)

by Anthony Ciaraldi

The hearing was recessed on the 14th pending the conduct
of a site visit, the Permittee's election concerning
additional agricultural soils and noise evidence, the
submission of proposed findings by the parties, the panel's
preparation of a Proposed Decision, and a review of the record
and deliberation by the full Board. The parties requested and
received time to review the transcripts of the proceedings and
to submit additional testimony through stipulation or by
requesting the reconvening of the hearing by June 6. Proposed
findings were submitted on June 17, 1986 by Manosh and GRA.
Manosh filed a reply memorandum on June 23, 1986. The
Proposed Decision was issued on June 27, 1986. The full Board
heard oral argument from the parties concerning the Proposed
Decision on July 9. .The Board conducted deliberative sessions
on the appeal on July 16 and August 4. This matter is now
ready for decision. The following findings of fact and
conclusions of law are based exclusively upon the record
developed during the hearing. To the extent we agreed with
and found necessary any findings proposed by the parties, they
have been incorporated herein; otherwise, said requests to
find are hereby denied.
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I . ISSUES IN THE APPEALS

A. Scope of Review - Involved Land

Manosh owns 73 acres in the vicinity of the project
site: 48 acres are located south of Town Highway 50 and will
be the site of the expanded gravel operations and Landfill
activity; 25 acres are located north of T.H. 50 and will not
be used by Manosh in relation to operation of the pit or
landfill. The entire 73 acres was conveyed to Manosh  as a
single tract and had been acquired by Manosh’s  predecessor in
title as a single tract. See Exhibit #14, page 8. The
Commission Permit applies on its face to all 73 acres,
Condition #4 barring further subdivision of project lands
applies to all 73 acres, and Condition #36 restricts use of
the 25 acre site to agricultural activities during the life of
the Permit.

. . . . Manosh argues that because the 25 acre portion is
severed from the landfill site by T.H. 50 and will not have
any functional relationship with the gravel pit/landfill
operations, our jurisdiction and review is restricted to the
48 acre tract. 10 V.S.A. Section 6081(a)  requires that a land
use permit be secured prior to the commencement of
“development. I’ The latter term is defined by 10 V.S.A.
Section 6001(3) to mean, inter alia:

the construction of improvements on a
&z&z; or tracts of land, owned or controlled by
a person, involving more than 10 acres of land
within a radius of five miles of any point on
any involved land, for commercial or industrial
purposes. “Development” shall also mean the
construction of improvements for commercial or
industrial purposes on more than one acre of
land within a municipality which has not adopted
permanent zoning and subdivision bylaws.

Therefore, the “development” whose impacts must be
evaluated under 10 V.S.A. Section 6086(a)  includes at least
two constituent elements:
“involved land. I1

“construction of improvements”’ and
EBR 2(F) defines the latter term in a manner

consistent with the Supreme Court’s analysis of the concept in
Committee to Save the Bishop’s House v. Medical Center
Hospital of Vermont, 136 Vt. 213 (1978).
“rnvolved land” to include:

The Rule defines
. . . . . .
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(1) The entire tract or tracts of land upon
which the construction of improvements for
commercial or industrial purposes occurs; and

. . .

(3) Those portions of any tract or tracts of
land within a radius of five miles owned or
controlled by the same person or persons, which
bear some relationship to the land actually used
in the construction of improvements, such that
there is a demonstrable likelihood that the
impact on the values sought to be protected by
Act 250 will be substantially affected by reason
of that relationship.

Because the 73 acres constitutes a single tract owned by
Manosh upon which commercial construction will occur, the
entire tract must be considered "involved land" as defined by
EBR 2(F) (1). Furthermore, based upon the findings made below,
we conclude that the project's impact on aesthetic and
agricultural soil values are substantially affected by reason
of the relationship between the 48 acre tract and the 25 acre
tract. Therefore, 73 acres are involved in the project and
the scope of our review extends to the 25 acre site.

B. Scope of Review - Pre-existing Development

Manosh also argues that we lack the authority to require
reclamation of pre-existing gravel extraction areas. In Re:
H.A. Manosh  Corporation, Declaratory Ruling #164 issued As1
17, 1985, we concluded: W

.
1) That the "Ferland Pit" is a "pre-existing

development" as defined by EBR 2(O) which is subject to Act
250 permit requirements only if substantially changed;

2) That mechanized equipment had been added to the site
since beginning in 1973;

3) That the highest rate of extraction prior to June 1,
1970 was 15,000 cubic yards ("yards") removed in 1969;

4) That Manosh extracted an average of 31,000 yards each
year from 1979 through 1984; and * *..

5) That the introduction of equipment and dramatic
increase in extraction rate resulted in potential impacts with
regard to several Act 250 criteria and, therefore, had been
substantially changed.

.



. . H.A. Manosh - Application #SL0690-EB
Findings of Fact, Conclusions of Law and Order
Page 4

The Board directed Manosh to secure a land use permit
approving the project changes. The Application now pending
seeks such approval together with more recent additions: a
landfill operation which has not yet commenced and a gravel
washing operation installed after the Board's D.R. #164
proceedings but without first securing a land use permit.

Should Manosh  choose to operate the Ferland Pit at its
historical rate -- not significantly in excess of 15,000 yards
per year -- no land use permit would be required and we would
have no authority to control operations at the site. However,
the final sentence of 10 V.S.A. Section 6081(b) confers
jurisdiction concerning all substantial changes to
pre-existing developments. We, therefore, have the authority
to review Section 6086(a) impacts arising from extraction
activity from 1979 to the present, together with impacts
attributable to mechanized equipment added by Manosh.  In
support of its argument seeking to limit our jurisdiction, it
is incumbent upon Manosh to demonstrate which reclamation
areas are unrelated to operations since 1979. See Bluto v.
Department of Employment Security, 135 Vt. 205 (1977). Having
failed to introduce evidence segregating pre-1979 activity
from impacts arising from the substantial changes, our
findings and conclusions will address reclamation with regard
to the entire site.

C. Substantive Issues

GRA's Notice of Appeal raises issues under the following
Section 6086(a) criteria:

Criterion 5: Impact on Garfield Road. GRA seeks limits
on daily truck volume, truck weight limits and limitations on
use of the landfill by non-commercial haulers.

Criterion 8: Dust, noise and truck traffic impacts on
the Garfield Road community were raised under this Criterion.

Criterion 9(B): GRA argues that the project fails all
four tests of subcriteria (i) through (iv) of the
agricultural; soils criterion.

Criterion 9(E): GRA argues that the Manosh operation
will have an unduly harmful impact on the area and that the
project does not have an adequate reclamation plan..

Manosh  objects to the following Permit Conditions:

Conditions #4 and 836 - these conditions are objectionable to
Manosh  for the reasons stated in the "Scope of Review -
Involved Land" discussion, above.
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Condition #7 - Manosh does not want Commission review of Solid
Waste certifications when issued at five year intervals.

Condition #9 - Regarding jurisdictional review of the "Duhamel
Pit" under EBR 2(F), Manosh  does not believe this
Condition should apply to successors in interest who do
not "own or control" the Duhamel Pit.

Conditions #13, 14, 19, and 27
vehicle trip limitations,

- Applicant objects to daily
a proscription against use of

the landfill by garbage trucks on weekends and
limitations on the hours and days of gravel pit
operation.

Condition 831 - Manosh does not want to maintain or submit to
the Commission daily gravel extraction logs.

Conditions #21 and 36 - For the reasons described in the
"S.cope of Review - Pre-existing Development"‘discussion,
above, Manosh  objects to these reclamation conditions.

II. FINDINGS OF FACT

A. Description of Project

1.

2.

3.

. . .

Manosh owns a 73 acre tract located in Hyde Park which
is divided in an east-west direction by Town Highway 50
into a 25 acre parcel and a 48 acre parcel. The 25 acre
parcel is used for agricultural purposes and the 48 acre
tract ("the Project Site") is the site of a commercial
gravel extraction operation.

The Project Site is bounded on the west by Garfield Road
and lands owned by Benton  Emerson and used for
agricultural purposes. A four corners created by the
intersection of T.H. 50 and Garfield Road is located at
the northwest corner of the Site. The Site is bounded
on the south by the Morristown-Hyde Park Town line, on
the north by T.H. 50 and on the east by agricultural
lands owned by Bernie Emerson but farmed by Benton
Emerson. Exhibit #17-J.

Access to the Site from Vermont Route 15 is by way of
Garfield Road, a paved Class III town highway. The
distance from Route 15 to the existing gravel pit access
road is 2.2 miles. The Benton Emerson homestead lies in
the southwest quadrant of the four corners, across from
the access road. Five other houses lie within 300' of
the Site (including a trailer on the Manosh  lands).
Exhibit 15.

I
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4. The area surrounding and including the Manosh lands has
good potential for the commercial extraction of sand and
gravel and gravel pits have historically operated in the
area. Exhibit #4. Four pits continue to operate on an
intermittent basis in the immediate area and other
extraction sites have been reclaimed. However, nothing
in the area approaches the scale of the existing Manosh
operation.

5. Approximately 22 acres of the 48 acre Project Site have
been previously excavated. Exhibit #14, page 11.
Portions of the previous excavation have extended to the
limits of the Site on the north and east property lines.
Exhibit 17-B. The pending application seeks approval to
extract gravel from the remaining 26 acres at a maximum
future rate of 120,000 yards per year, up from the
current average of 50,000 per year and the pre-1970
maximum yearly rate of 15,000 yards. The Manosh  pit is
geared to a service area within a 20 mile radius of the
Site, including the Towns of Stow@, Hyde Park,
Morristown and Johnson.

6. Manosh has installed various pieces of gravel processing
equipment on the Site. A gravel screener was added in
1974; a crusher was added in 1977; a washplant was added
in 1985. Installation of the washplant included the
excavation of a settling lagoon, the drilling of two
wells and the installation of a diesel generator.
Manosh plans to replace the diesel generator with
electric service from the local utility. Two bucket
loaders are regularly operated and stored at the Site.

-7. The gravel pit operates from April 15 to deer season
(mid-November) each year; stockpiled sand is
occasionally removed during the winter but no
processing of material occurs during that season. The
pit currently is operated from 7:00 a.m. until 5:00
p.m. 8 Monday through Saturday and during “emergencies”
the pit may operate longer each day and on Sundays. The
pit is operated 175 days on average each year.

8. Future excavation will extend to the area south and
southwest of the existing hole. The base elevation to
which gravel will be excavated is approximately 1085’.
Throughout future excavation, the crusher/washplant

“equipment will remain in the center ‘of the existing
excavation as depicted on Exhibit #5.

9. The pending application also seeks approval for a
sanitary landfill operation. The landfill operation
would be pursued in four phases over a 50 year period.
The Agency of Environmental Conservation (AEC) has

i
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issued a Disposal Facility Certification (pursuant to 10
V.S.A. Section 6605 and applicable AEC regulations) to
Manosh approving Phase I of the operation. The
Commission land use permit also approves only Phase I of
the landfill operation.

10. Phase I would be confined to the 15.5 acre existing
gravel excavation hole and would have a useful life of
13 years (assuming a daily volume of 25 tons, six days
each week, and an in-place density of 600 pounds per
cubic yard). Filling will occur in lifts extending the
full east-west width of the existing hole, beginning at
the northerly property line adjacent to T.H. 50.
Filling of the northerly end of the site will proceed as
rapidly as possible, including finish grading,
topsoiling and seeding to establish a 250’ to 300’
buffer between the active landfill face and T.H. 50. ’
Exhibit #15, page 14.

11. Landfilling will continue in a southerly direction until
the existing gravel pit hole is filled. The finished
surface elevation of the landfill will be 1124’,  an
equivalent grade to lands north and east of the site.
Remaining Phases would proceed in gravel excavation
areas south and west of the existing hole. However, the
landfill operations plan does not address later phases
(see Exhibit P15) and an amended AEC Disposal Facility
Certification and an Amended Act 250 permit must be
secured before landfill work proceeds beyond Phase I.

12. Manosh will operate a 7 yard, steel-wheeled bucket
loader to move and compact fill material. Other

.._ machinery used in the gravel operation will be available
as needed. Manosh  proposed to operate the landfill six
days each week from 7:00 a.m. to 5:00 p.m. (except in
Winter when the landfill will close at 4:00 to allow
application of daily cover material). Manosh  will
control litter through the installation of a berm,
planting of 180 white pine trees and erection of a 5’
high catch fence along the entire northerly boundary and
the northerly-most 300 ’
Exhibits #5 and 23.

of the easterly boundary.

B. Traffic on Garfield Road - Criterion 5

13. Garfield Road is a two l'ane, paved, Class III ‘town
highway. The only significant limitation to traffic on
the Road is a fairly steep grade along a portion of the
road mid-way between Route 15 and the Manosh site. A
turn at this point in the road comes at a narrow stretch
which has no significant shoulders. However, the road
is designed to allow safe passage of vehicles (including
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trucks). The grade of the road presents a problem
during winter for vehicles travelling behind slow moving
trucks.

14. Gravel hauling trucks range in size from 6 yard to 20
yard (tractor-trailer) trucks, but the typical vehicle
is a 12 yard tandem axle 10 wheel dumptruck. Loaded 20
yard trucks weigh in the range of 75,000 lbs. while
loaded 12 yard trucks weigh 55,000 lbs. 23 V.S.A.
Section 1392 imposes a maximum weight limit of 24,000
lbs. with regard to town highways unless a permit to
operate in excess of that limit is first secured from
the Commissioner of Motor Vehicles pursuant to 23 V.S.A.
Section 1400.

15. If Manosh annually extracts and, using 12 yard trucks,
removes 120,000 yards of material from the Site during
175 operating days each year, the gravel operation alone
will generate a daily average of 57 truck trips. This
compares to 24 daily trips if 50,000 yards are removed
annually and 7 daily trips if 15,000 yards were removed.
Manosh estimates that current truck traffic to and from
the pit ranges between 10 and 15 trips per day (or
25,200 yards per year assuming 175 operating days and 12
yard vehicles).

16. Manosh assumes that most deliveries of trash to the
landfill will come from Green Mountain Sanitation
accounts which would-involve 8 to 10 truck loads each
day. Manosh will seek additional municipal accounts but
assumes that such accounts would involve use of transfer
stations, limiting additional traffic to the landfill to
one or two. additional deliveries each day. Exhibit #13
(See section entitled "Supplemental Information to
,Criterion  5 - Traffic"). No specific'estimate of
private vehicle volume into the landfill was offered by
Manosh, except the statement that I’. . . on Saturdays
[Applicant] could anticipate automobile passenger
traffic of several hundred cars using the landfill.”
Exhibit 836, page 2.

17. As a potential basis for comparison, during 10 days (all
weekdays) in October, November, and December, 1984,
Applicant counted vehicles entering and leaving the
exist ing “FOSS Dump” located just north of the Garfield
Road - Route 15 intersection. The total number of car
trips ranged from 10 to 60 per day; the total number of
truck trips ranged from 15 to 68. The same Count
tabulated vehicles travelling up Garfield Road toward
the Manosh  Site: car trips ranged from 51 to 78; truck
trips ranged from 49 to 122 (the latter figures do not,
presumably, include many Manosh  vehicles, some of the
counts having been taken after the pit closed for the
season) .
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18. Vicki Emerson-Mason, a resident of Garfield Road,
estimates that the approximately 70 residences on the
Road generate 2.5 one-way trips each day or a total of
90 round-trips. She also estimates that the existing
Manosh  operation generates 90 truck round-trips each
day, not including the recent practice of hauling some
material into the pit for processing in the washplant.

19. Applicant ’s traffic  expert evaluated the safety and
congestion impact of the project on Garfield Road using
the assumption that an additional 120 daily truck
round-trips and 140 daily passenger car round-trips will
be generated and that the road now averages 433
(one-way) trips per day. He concluded that this new
traffic could be easily accommodated within the existing
470 vehicle (one-way) trips per hour capacity of the
road: the “peak hour” typically carries 12% of all  daily
t r a f f i c ; there fore , using the assumptions stated above,. . . . . .the Road’s peak hour volume will be approximately 115
t r i p s .

20. The operation of the Route 15 - Garfield Road
intersection will not be altered by the project: the
intersection’s Level-of-Service “A” rating (indicating
no limitations to the flow of traffic) will not change
with new traffic destined for the pit/landfill.
Furthermore, site distances at this intersection and at
the pit/landfill access road’s intersection with
Garfield Road exceed Agency of Transportation minimum
standards.

21. We find below with respect to Criterion 8 and 9(E)
issues that the operation -of the gravel pit at the rate
of 120,000 yards each year would result in undue adverse
impacts with regard to aesthetics and would have an
unduly harmful impact on surrounding land uses,
especially if weekend operations are not limited. ’
Limitation to an extraction rate of 45,000 yards over a
145 day operating period (as discussed below) would
result in an average of 26 gravel trucks travelling
round-trip on Garfield Road each day.

22. Assuming 15 trucks will travel the road each day
destined for the landfill, the entire Manosh operation
will contribute a total of approximately 40 trucks to
Garfield road. Of this total, ‘9’ trucks can be
attributed to gravel extraction at the “grandfathered”
rate of 15,000 yards. Therefore, 31 “new” trips are
attributable to the changes in the pre-existing
operation. When compared to the current volume of
between 100 to 200 trips on the road today (between 49
and 122 of which are trucks), we find that 31 new trips
will not have a significant impact on the safety or
congestion of Garfield Road.

i
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23. No definitive evidence was offered as to the number of
vehicles that would visit the landfill site, if the site
were open to private passenger vehicles. However, the
number of private vehicles required to deliver an
equivalent amount of sanitary waste would be many times
higher than that carried by commercial trucks. We will
therefore limit private vehicular access to the landfill
to Saturday mornings, and encourage the Permittee to
consider establishing waste transfer stations to service
residential waste generators.

24. We, therefore, find that if extraction volumes and
landfill vehicle trips are limited, Garfield road has
the capacity to accommodate the new traffic without
resulting in unreasonable congestion or unsafe
conditions. We also find that the Route 15 - Garfield
Road and Access Drive - Garfield Road intersections will
operate safely. In view of the winter driving hazard
occasionally posed by slow moving trucks, we will add
Condition #32 limiting operation of the landfill and
gravel pit when sand has not been applied sufficient to
allow slow-moving vehicles to negotiate hilly portions
of Garfield Road safely.

C. Aesthetics and Scenic and Natural Beauty - Criterion 8 and
Extraction of Earth Resources - Criterion 9(E).

25. Other than the Manosh  pit, the Garfield Road area is
home to few visual intrusions. The area is
characterized by scattered residences, clusters of farm
buildings, open fields, wooded hillsides and mountain
views. Exhibit #2, slides 10 through 20. The area
conveys a feeling typical of rural agricultural/
residential areas in Vermont. While small gravel pits
have been an historical component of the area, such
operations have been unobtrusive and small-scale.

26. Because pit operations are now largely below the grade
of surrounding property (the pit base ranges generally
between elevation 1090’ and 1100 while surrounding land
lies at elevation 1110’  and higher), visual intrusion is
reduced. However, because the northerly face of the pit
comes within 50’ of T.H. 50 in some locations, the pit
is readily visible to users of that road. Furthermore,
views of the pit are available from properties at a
higher elevation like the Emerson-Mason premises and
lands on the westerly extension of T.H. 50.

27, Very few travellers frequent T.H. 50, making the
aesthetic impact of the pit minimal. The pit is not
readily visible from any point on Garfield Road.
Furthermore, the berming described in Finding )27,
below, will virtually eliminate any visual intrusion

caused by the pit.
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28. The project plans include several features designed to
mitigate aesthetic impacts:

- - open areas of the pit not currently involved ins
landfilling or extraction activities will be temporarily
seeded and mulched.

. .

__ a minimum 50’ buffer will be reestablished between
the northerly and easterly faces of the existing pit and
adjacent property.

-- a five foot high, 25’ wide berm will be created
along the entire northerly end of the pit (within the
buffer area) and along the northerly-most 250’ of the
easterly pit face.

-- the berm will be planted with 160, four-foot white
pines except along a 150’ long segment of the northerly

. . . face where 20 six-foot pines will be planted (an area
which requires additional screening until the 50’ buffer
can be established).

_- trees will be planted in a scattered fashion on both
sides of the access road.

-- the catch fence will be of green material, reducing
i ts  v i s ib i l i ty .

29. Both Garfield Road and the initial 300’ of the access
road are paved. A perforated pipe sprinkler system has
been installed along portions of the unpaved access road
as a dust control mechanism. Some dust may be generated
from wind passing over the filled beds of moving trucks
and from truck undercarriages. As discussed below (see
Finding #SO), dust is also generated when wind passes
over the exposed faces of the gravel extraction area.

30. Applicant retained a mechanical engineer to perform a
noise evaluation of trucks and equipment at the Project
Site. Using a dosimeter, the consultant determined that
noise generated by the operation of all equipment within
the gravel pit did not significantly increase background
noise levels which prevail when such equipment is not
operating. Exhibit #30. The consultant reached a
similar conclusion with regard to noise generated by
hauling vehicles associated with the pit. Exhibit t20.
Instantaneous readings of between 92 and 96 decibels
(dBA) were found at a distance of 10’ from the
crusher/sorter; no similar readings were taken for
trucks.
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31. While the dosimeter used by Applicant’s consultant is
appropriate for measuring noise in industrial  settings
to determine conformance with OSHA standards, it is not
appropriate equipment for ascertaining “environmental
no ise  leve ls ” : the dosimeter calculates a 30 second
average using a 5 decibel (dB) doubling method, rather
than the 3 dB doubling method which is the protocol
recognized by experts in the field for determining “true
equivalent  no ise  leve ls . ” The results reported by the
consultant understated actual noise impacts on residents
of the area.

32. The proper procedure for analyzing environmental (or
“annoyance”)  noise levels involves the following steps:

- - collection of a large number of samples from a
variety of  locations using an integrating sound level
meter or a standard sound level meter.

. . . .
- - ascertain existing background noise levels,  both
daytime and nighttime.

- - ca lculate  hour ly , daily and yearly average noise
levels ( involving a synthesis of  operating noise
readings and background noise readings) as a basis of
comparing pre-existing noise levels with those which
would be experienced while the project is operating.

33. Existing environmental (background) noise levels when
the pit is not operating range between 35 and 37 dBA
(instantaneous, daytime reading on April 12, 1986).
GEA’s consultant estimates that the annual average
background noise level of the area is in-the 50 DBA
range without the Manosh  operation. However, he further
estimates that those residing close to Garfield road
will experience a yearly average noise level of 80 dBA
if the Manosh  operation generates 75 truck round-trips
each day, 150 days each year.

34. The dBA scale is logarithmic in nature: each 10 point
increase represents a doubling of noise exposure.
Therefore, an increase from an annual average noise
level of 40 dBA to a level of 80 dBA represents an
s ixteen- fo ld  no ise  increase . Neither the Applicant ’s
nor GEA’s consultants performed the analysis described
in Finding 826, above. Therefore, the record ‘does not
contain conclusive data concerning noise impacts.

35. Noise impacts are, to some degree, a function of the
hours/days of operation and the volume of material
extracted from the pit . We find that mechanized
equipment operating up to 10 hours each day, and on
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weekends is inconsistent with the agricultural/
residential  context of  the project. Some mechanical
noise has historically been a part of this area.
However, the noise which would be generated by the
operation as proposed by Manosh far exceeds that
traditionally experienced in the Garfield Road
neighborhood.

36. Further, the regular diesel noise introduced by hauling
trucks travelling to and from the pit would intrude on
the aesthetics and land uses of the neighborhood.
120,000 yards removed in 12 yard trucks over a period of
175, ten-hour working days would result in a truck
passing along Garfield road once every five minutes.
The rate would be more frequent when landfill trucks are
considered (or i f  Manosh chose to operate at
higher-than-average volumes on some days). We also
find that the use of Garfield Road by private vehicles
travel l ing  to  the  landf i l l ,  in  addit ion  to  regular
t r a f f i c , would introduce yet another intrusion into the
neighborhood. The Board will therefore impose a
condition l imiting access to the landfil l  by private
vehicles to Saturday mornings.

37. While no written community standard concerning
aesthetics has been introduced into evidence, and while

. we do not find at this time that the operation is
“shocking  and o f fens ive  to  our  sens ib i l i t ies”  ( i f
operated in accordance with the conditions discussed
below), we do not believe that Manosh  has taken
generally available mitigating steps which a reasonable
person would employ to reduce the noise impact of the
p r o j e c t . In view of the fact that 15,000 yards was the
maximum yearly extraction rate prior to 1970 and that
Manosh averaged 30,000 yards from 1979 - 1984, we find
that a rate of no more than 45,000 yards each year
(three times the pre-existing rate)  is  a reasonable

mitigation step to accommodate the project’s
surroundings.

38. Applicant has not established that daily access by
personal vehicles to the landfil l  is  a necessary
component of  the project ;  Manosh has, to the contrary,
indicated that future landfil l  contracts would encourage

. * the use of  transfer stations in order that vehicle trips
through the Garfield Road area to the site can be
l imited .  We,  there fore , believe that an additional,
reasonable mitigation effort is  the l imitation of
personal  vehic le  use  o f  the  landf i l l .  Further ,
consistent with the Applicant ’s  representations with
regard to  landf i l l  t ruck tr ips ,  we  wi l l  l imit  tota l
daily truck trips to 20.
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We also find that two other available mitigating steps
should be employed to reduce dust impacts:

The pavement on the pit/landfill access road should
& extended to the base of the existing extraction area
(elevation 1090’ on Exhbit #5);

b . All exposed areas which are not being used for
immediate cover material or subject to daily truck
traffic should be seeded and mulched.

i

The panel ’s  site visit  revealed several large storage
tanks stockpiled at the site in an area near the
westerly property l ine. The tanks were apparently
placed on the site without first securing approval under
Title 10, Chapter 151, and addition of the tanks has not
*been  included in the pending application. We will
require removal of the tanks.

. . .

it

I!fi
II

/j

i
I 42.

With the reduction of extraction volume to no more than
45,000 yards each year, s tr i c t  l imitat ion  on  personal
vehic le  use  o f  the  landf i l l ,  l imitat ion  o f  landf i l l
truck trips to 20 each day and implementation of
additional dust control measures, we find that the
project will not have an undue adverse impact on the
aesthetics or scenic and natural beauty of the area.

The Permittee will be required to seed and mulch all
exposed areas at the completion of the gravel extraction
operation. The site may be suitable at that time for
expansion o f  the  landf i l l  i f  addit ional  cert i f i cat ions
are obtained and this permit is amended.

Ii

II D. Primary Agricultural Soils - Criterion 9(B)

j; 43. The soils on the project site (in non-excavated areas)

$
are categorized as Colton-Duxbury by the U.S. Department
of Agriculture Soil  Conservation Service.

i
The parties

have stipulated that these soils at this location
constitute “primary agricultural soils”  as that term is

i
defined by 10 V.S.A. Section 6001(15).

44. The top 6” to 9” of  topsoil  on the undisturbed areas of
the Site will  be stockpiled prior to expansion of  gravel
excavation areas. After each segment of  landfil l ing is
completed’during Phase I, a two foot layer of  si lty
material will  be applied as a “cap” and 6” of the
reserved topsoil  will  be applied to the surface.

45. The landf i l l /gravel  p i t  development  wi l l  s igni f i cant ly
reduce the agricultural potential  of  the primary
a g r i c u l t u r a l  s o i l s :
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46.

47.

48.

49.

50.

a. the soils will not be available for agricultural use
during the term of each landfill Phase;

b. alteration to subsurface soils as proposed will
permanently eliminate the site’s productivity for any
deep-rooted crops (Exhibit #31)  ;

c. during past excavation operations which the Board
has determined were subject to Act 250 jurisdiction,
Manosh  permanently removed from the site agricultural
soils covering the 15 acre excavation area.

Based upon an analysis of comparable sales, the 48 acre
Site had a fair market value in 1984 of $425 per acre if
used for agricultural purposes and $2,000 per acre if
used for commercial gravel extraction and processing.
Exhibits #7 and 8. The land has appreciated at the rate
of 4% per year since 1984. Good crop land in the
vicinity of the project site can be leased for up’ to $ 3 5
per acre and for as little as $7.62 per acre. Manosh
receives $250 per year rental for agricultural use of
the 25 acre parcel north of T.H. 50.

Therefore, we find that Manosh  can secure a reasonable
return on the fair market value of the site only by
devoting the primary agricultural soils to uses which
will significantly reduce the soils’ agricultural
potential.

Manosh  does not own or control any other lands which are
reasonably suited for the operation of a landfill/gravel
extraction operation.

The landfill/gravel pit development has been planned in
a manner which minimizes the reduction of the site’s
agricultural potential:

a. The Applicant will reserve all remaining
agricultural soils and reapply those soils to the
landfill  surface, reestablishing some agricultural
viability at the site (see Exhibit #31);

b. The 25 agricultural acres located north of T.H. 50
will be reserved for agricultural use.

Current gravel extraction’ operations are significantly
interfering with the continuation of Mr. Emerson’s
farming operations on the tract adjoining the easterly
property boundary. A “dust bowl” effect is created on
occasion because of the lack of vegetative cover on
exposed extraction faces. To alleviate this impact we
will require that finished (pre-filling) grades be
established immediately throughout the Phase I landfill
area and that all exposed areas be seeded and mulched to
establish vegetative cover.
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III . CONCLUSIONS OF LAW

A. Garfield Road Traffic Safety and Congestion

We conclude below that traffic volume limitations must
be imposed on the landfill/gravel pit operations in order to
support positive conclusions with regard to Criterion 8
(aesthetics) and Criterion 9(E) (extraction of earth
resources). Those limitations include: a maximum annual
gravel extraction rate of 45,000, strict limitation on the use
of the landfill by private (passenger) vehicles, and a cap of
20 truck trips per week destined for the landfill.

These conditions will result in a total of approximately
40 truck trips to and from the landfill/gravel pit each day.
We have found that 9 of these trips are attributable to
removal of gravel at the pre-1970 rate of 15,000 yards. We
found that the Garfield Road intersections with Route 15 and
the pit access road operate at level of service “A” and their
operation will not be altered by additional Manosh traffic. We
also found that sight distances at these intersections exceed
Agency of Transportation design standards. Finally, we found
that Garfield Road has the capacity to accommodate many more
vehicles than currently use the road. We conclude that the
introduction of approximately 31 additional trips to this road
will not cause unreasonable congestion or unsafe conditions
with respect to Garfield Road, or related intersections.

We conclude that, because of the safety problem which
occasionally arises during the winter time when passenger
vehicles have difficulty making the hill on Garfield Road when
travelling behind slow moving trucks, Condition #32 must be
added to prohibit operation of the project during hazardous
periods. Finally, because many of the gravel hauling trucks
leaving the pit may exceed the weight limit specified by
23 V.S.A. Section 1392, and because overweight trucks could
damage the road surface leading to unsafe traffic conditions,
we will impose a condition requiring that all gravel hauling
vehicles secure permits as required by 23 V.S.A. Section 1400.

B. Aesthetics and Impact on the Environmental and
Surrounding Land Uses

We have found that the Garfield area is characterized by
rural residential/agricultural uses and is dominated by
pastoral  and mountain scenery. We also found that, while
gravel extraction has periodically occurred on a small scale
in the neighborhood, the area has not experienced any
operation approaching that of Manosh. We also found that
because of its location and the fact that most operations are
below the level of surrounding lands, the Manosh pit is not
readily visible to area visitors and residents. While brief
views of the pit are available from the infrequently used T.H.
50, the pit is not visible from Garfield Road.

i
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However, noise generated by hauling vehicles and the
crushing/washing equipment has a clearly adverse impact on
aesthetics and on surrounding land uses. The Applicant’s
analysis of this issue was not performed in a manner deemed
acceptable by acoustical engineers for evaluating
environmental noise. In contrast, GRA’s expert (an individual
with extensive education, training and experience in the field
of acoustics) established that substantial noise impacts will
result from the gravel pit operation. The pastoral character
of the area and the residential uses which predominate there
would be unduly harmed by the operation of vehicles and
equipment at the rate proposed by the Applicant. Fur thermore,
as we note below with reference to agricultural soils, a
failure to control dust blowing from the unvegetated surface
of the excavation area also has an adverse impact on
aesthetics and has a harmful impact on surrounding land uses.

The Applicant has argued that the Board does not have
the authority to consider the impact of noise. In the context
of a gravel extraction operation,
consideration.

noise is clearly a relevant
The authority of the Board to regulate noise

is implicit in criterion 1 (air pollution) and criterion_ - ~_ .8 (aesthetics). See Re: R.E. Tucker, Inc., Permit #5W0829-EB
issued June 2, 1986, and Re: Paul and Dale Percy, Findings of
Fact and Conclusions of Law and Order #5L0799-EB  issued March 20,!
1986. The authority of the Board to regulate noise is explicit

Iin criterion 9(E) (extraction of earth iesources),  which _
states that the-applicant for a permit to extract or process
mineral and earth resources must demonstrate that “the
extraction or processing operation and the disposal of waste
will not have an unduly harmful impact upon the environment or
surrounding land uses and development . . . .” There is no
question that noise can have such an impact and that, as
described above, in this case the impact would be unduly
harmful if not mitigated in accordance with the conditions
imposed in this permit.

In Re: Quechee Lakes Corporation, Permit #3W0411-EB  and
#3W0439-EB issued November 4, 1985, we described the protocol
that should be applied when Criterion 8 (aesthetics) is at
i ssue. The first step in this analysis is the identification
of a proposed project’s context and a determination of whether
a proposed project would “fit” that context. Here we conclude
that, in view of the dust generated by the operation and the
noise intrusion from the operation of vehicles and equipment
at the rate proposed by Manosh, the’gravel pit/landfill ”
operation is not compatible the existing rural-residential
surroundings. The second step of the “Quechee” analysis
concerning whether or not an “adverse” impact is “undue”
requires a positive answer to three questions:

1) Is the proposed development compatible with any
written community standard adopted for the purpose of
preserving area aesthetics and scenery? In the present
case we have found no such standard.
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2) Can the Board conclude that the project does not
offend the sensibilities of the average person?

3) Has the Applicant taken all generally available
mitigative steps which a reasonable person would employ
to reduce negative aesthetic impacts?

We conclude that several additional mitigative measures
should be taken by the Applicant in order to support an
affirmative answer to the second and third questions. An
eight-fold increase in extraction volume, accompanied by a
commensurate increase in truck and equipment noise, together
with the introduction of a new landfilling operation would be
shocking and offensive given the project's context. However,
we conclude that several mitigating steps can be taken to
reduce aesthetic impacts:

-_ Limiting annual extraction volumes to 45,000
yards (three times the pre-1970 level and
substantially in excess of the volume removed from
1979 through 1984.

-- Limiting daily landfill vehicle trips to 20 each day.

-- A strict limitation on use of the landfill by private
(non-commercial) passenger vehicles.

VW A proscription against operation of the landfill
or the gravel pit on Saturdays after 1:00 p.m.,
Sundays and five State holidays, except in cases
of emergency.

-- Seeding and mulching exposed extraction areas for
dust control purposes.

-- Extension of the pavement on the access road down
the landfill floor.

to

-_ Removal of storage tanks.

We conclude that these measures do not place unreasonable
limits on the Manosh operation and are necessary to assure_. _, ,
that the project will not have an undue aestnetlc Impact  and
'will not unduly harm the environment or surrounding land uses.
We will, therefore, secure implementation of these measures
through permit conditions. . *. . . . .

c. Primary Agricultural Soils

The parties have stipulated and, based upon that
stipulation we conclude, that the project involves development
of "primary agricultural soils" as that term is defined by 10
V.S.A. Section 6001(15). We further conclude that the project
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will significantly reduce the agricultural potential of those
soils because the soils will not be available for agricultural
use until final reclamation has been completed, agricultural
soils removed during past extraction activities have been
permanently lost, and the soils’ potential to support
deep-rooted crops will be destroyed by the landfilling
operation.

We also conclude, based upon findings stated above, that
a reasonable return on the current $2,000 per acre fair market
value of the site cannot be secured without dedicating the
site to uses which reduce agricultural potential. We also
conclude that Manosh  does not own or control another
non-agricultural site which is suitable for the operation of a
landfill . In view of the reclamation plan’s goal of returning
the site to a state suitable for limited agricultural use and
because Manosh  intends to preserve a 25 acre portion of his
lands as available for agricultural uses, we conclude that the
project...has been planned to minimize the reduction of
agricultural potential. The latter conclusion is based unon
our analysis in Re: Richard and Napolean LaBrecque, Permii
#6G021?-EB issued November 17, 1980. We rely upon an
evaluation of the Applicant’s entire landholdings in
concluding that the project has been appropriately planned and
we will impose a condition to assure preservation of the 25
acre tract for agricultural use.

Finally, dust generated by the extraction operation
threatens to significantly interfere with the continuation of
agriculture on the adjacent Emerson lands. In an effort to
avoid this result, we will impose a condition requiring
seeding and mulching of inactive extraction areas.

.
D. Miscellaneous Permit Conditions

Manosh objected to several conditions contained in Land
Use Permit PSLO690  as issued by the Commission.
February 20, 1986 Prehearing Order.

See Page 2 of
Our previous findings and

conclusions have addressed all but the following objectionable
conditions:

Condition P7: This condition requires Commission review
and approval of all renewals or extensions to the
AEC solid waste certification. We conclude that
this condition is reasonable because the current
certification (Exhibits Cl6 and 16A) are strictly
limited to Phase I and a five year term.
Therefore, the Applicant has not met its burden
with respect to all 10 criteria in respect to
subsequent Phases involving other portions of the
73 acre site.

1 -
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Condition #S: This condition requires the Permittee to
secure a jurisdictional ruling with regard to the
use of the Duhamel pit or any other pit in
conjunction with the landfill/gravel pit
operation. Permittee objects on the basis that
this condition should not apply to Manosh's
successors. We construe the condition as requiring
a jurisdictional ruling only with regard to lands
owned or controlled by the Permittee, or its
successors, located within a five-mile radius
which are involved in the landfill/gravel pit
operation. Subject to this interpretation, we
will retain condition #9.

Condition #31: Permittee objects to the maintenance of
gravel extraction logs. We agree that detailed
logs need not be maintained or submitted to the
Commission at the outset. However, we will
require the Permittee to certify annually under
penalty of perjury that it has not exceeded the
extraction limits imposed by this permit.
Business records must remain available for
disclosure to the Commission in the event it has
good reason to believe that any such certification
is not accurate.

E, Issuance of Land Use Permit

In accordance with the above findings of fact and
conclusions of law, we will issue Land Use Permit #SL0690-EB.
The Board hereby incorporates by reference as if fully set
forth, and adopts as its own, the findings of fact and
conclusions of law reached by the Commission which were not
appealed and which are not affected by our decision. The
permit now issued approves the project subject to conditions
which are reflected in the Commission's October 24 and
November 26, 198s decisions and conditions reflected in the
Board's Findings and Conclusions as stated above.

Based upon the foregoing findings of fact and
conclusions of law, it is the conclusion of the Board that the
project described in Land Use Permit Application
#SLO69O/#SLO690  (Revised) (as amended on appeal), if completed
and maintained in accordance with all the terms and conditions
of that application, the exhibits presented to the Commission
and the Board, and the conditions set forth in Land Use Permit
#SLO69O/#SWO690 (Revised) as amended by Land Use Permit
#5L0690-EB,  will not cause or result in a detriment to the
public health, safety or general welfare under the Criteria
set forth in 10 V.S.A. Section 6086(a).
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IV. ORDER

Land Use Permit #5L0690-EB is hereby issued in
accordance with the findings of fact and conclusions of law

.' herein. Jurisdiction over this matter is returned to the
District 85 Environmental Commission.

Dated at Montpelier, Vermont this 8th day of August,
1986.

VERMONT ENVIRONMENTAL BOARD
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Dwight E. Burnham, Sr.
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Jan S. Eastman
Samuel Lloyd


