
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: The Van Sicklen Limited Partnership Land Use Permit
Application #4C1013R-EB

Memorandum of Decision

This proceeding concerns an appeal by Friends of Muddy Brook Basin (FMBB)
from a decision by the District 4 Environmental Commission (Commission) granting a
permit to The Van Sicklen Limited Partnership (VSLP) for a residential development in
South Burlington.

I. Procedural History

On March 8, 2002, the Environmental Board (Board) issued Findings of Fact,
Conclusions of Law, and Order (Decision) relative to an application from VSLP to
construct a planned residential development on the “Old Stone House Farm”, consisting
of 28 single-family residential lots, 20 detached carriage home units and one homestead
parcel (containing the existing farm house) to be served by municipal water and sewer
facilities (the Project).  In the Decision, the Board found that VSLP met the requirements
of 10 V.S.A. §6086(a)(1)(E), 1(G), 4, 5, 8, and 10 but did not satisfy §6086(a)(9)(B),
based upon a conclusion that the amount of mitigation to be paid for the loss of primary
agricultural soils to this project is insufficient.  Remanding the case to the Commission,
the Board invited VSLP to present a new Mitigation Agreement to the Commission with
sufficient funding; the Board noted that if the Commission were to find that a new
Agreement meets the Board's requirements, the Commission could issue a permit in
accordance with the Decision.

On April 8, 2002, FMBB filed a motion to alter the Decision.  That same day
VSLP also filed a motion to alter, asking, inter alia, that the Board allow it to submit new
evidence in the form of a new primary agricultural soils Mitigation Agreement.

VSLP filed a response to FMBB’s motion on April 12, 2002.  On April 22, 2002,
the City of South Burlington filed a letter, supporting one of the points raised by FMBB in
its motion.

The Board deliberated on the pending motions on May 1, 2002 in which it
determined that, given the circumstances of this case, this is an instance in which it is
appropriate to allow the submission of the new Mitigation Agreement.  The Board,
however, permitted all parties to file comments on the Board’s intention to admit the
new Mitigation Agreement and on the Mitigation Agreement itself.
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Comments from VSLP and FMBB were filed on May 7 and 9, 2002, respectively.

The Board deliberated further on the motions to alter on May 8 and 15, 2002.

II. Discussion

A. FMBB’s Motion to Alter

1. FMBB argues that, when remanding the matter to the Commission
for the possible issuance of a permit, the Board should have required the Commission
to incorporate the parties’ stipulations relative to 10 V.S.A. §6086(a)(1)(E), 1(G), 4, 5
(Criteria 1(E), 1(G), 4 and 5).

The Board did require the Commission to incorporate the parties’ stipulations into
any permit that the Commission might grant.  At page 35 of the Decision, the Board
wrote:

If the Board were to be issuing a permit in this matter, the Board
would require that such permit incorporate the terms and provisions of
the parties' Stipulations, thereby leading to a dismissal of FMBB's appeal
of the Project on Criteria 1(E), 1(G) and 4 and FMBB's and Williston's
appeal of Criterion 5.  Any permit issued by the Commission shall
incorporate the parties' Stipulations.

2. FMBB asks that the Board amend Finding of Fact 27 to reflect that
the Town of Williston was a party to the stipulation regarding Criterion 5.  The Board
agrees that the Finding should include a reference to the Town of Williston and amends
Finding 27 to read, “27.  VSLP, Williston and FMBB have entered into a stipulation
regarding Criterion 5 which reads….”

3. FMBB questions the following Board statement: on page 55 of the
Decision:

The Board has some concerns, however, about the extension of
the water and sewer lines to the Project from the Ledge Knoll
development through presently undeveloped lands immediately to the
north of the Project.  There was insufficient evidence presented to the
Board concerning the possibility of additional hookups to the sewer line,
thus increasing the development pressures on this part of the SEQ.  If the
Board were to be issuing a permit, the Board would condition such permit
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to require that, before by (sic) any user other than the Project may hook
up to these lines, a permit amendment (which would examine all ten
Criteria) be obtained.

Both FMBB and the City of South Burlington question whether the Board can
impose permit conditions on non-parties.  VSLP would not object to the Board altering
this aspect of the Decision.

The Board’s statement requires that any permit issued to VSLP will have to be
amended if any person other than VSLP wishes to hook up to the sewer line that VSLP
proposes to build as a part of the Project.  This statement imposes burdens on VSLP’s
potential permit, not on non-parties.

It is the Board's intention, by its language on page 55, to address secondary
growth and sewage capacity issues that may arise as a result of the installation of the
sewer line to serve the VSLP Project.  To that end, the Board recognizes that the
inclusion, in the parenthetical, of the words “which would examine all ten Criteria” may
be too broad.  While the Board has concerns as to the impacts from additional hookups
to the VSLP sewer line, those impacts (and the criteria which may be implicated by such
hookups) cannot presently be foreseen.  Thus, the Board will delete the noted language
in the parenthetical on page 55, and leave it to a later day (and the Commission) to
determine the proper scope of review.

4. a. FMBB contends that the Decision’s Criterion 8 analysis (10
V.S.A. §6086(a)(8)) contradicts principles of collateral estoppel and res judicata
established by the Board’s earlier decision in Nile and Julie Duppstadt & Deborah and
John Alden, #4C1013 (Corrected)- EB, Findings of Fact, Conclusions of Law, and Order
(April 30, 1999).

First, it is unclear that the principles of collateral estoppel and res judicata apply
to the Board.  See, Dominic A. Cersosimo and Dominic A. Cersosimo Trustee and
Cersosimo Industries Inc., #2W0813-3 (Revised) –EB, Findings of Fact, Conclusions of
Law, and Order at 17 – 18 (Feb. 23, 2001).  FMBB has provided the Board with no
authority for the proposition that res judicata is applicable to a court or an administrative
body when acting as a decision-maker in a quasi-judicial manner.  See In re Juster
Associates, 136 Vt. 577, 580 (1978), (“The [Environmental] Board acts as a quasi-
judicial appellate body.”)
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Second, assuming, arguendo, that the principles of collateral estoppel and res
judicata do apply, they cannot control unless the facts in the Duppstadt decision are the
same as those in the present matter.  Cold Springs Farm Development, Inc. v. Ball, 163
Vt. 466, 469 (1995), quoting Trepanier v. Getting Organized, Inc., 155 Vt. 259, 265
(1990).1  While it is true, as FMBB notes, that the South Burlington Comprehensive Plan
(City Plan) has not changed since the Duppstadt decision, the Project has undergone
substantial modifications from the Duppstadt proposal.  These modifications require a
new analysis of the application of the City Plan to the Project.  Collateral estoppel and
res judicata, if applicable, do not mandate the same result as in Duppstadt.

b. FMBB argues that the Board’s Decision that the Project
preserves the open space requirements of the City Plan is not supported by the
evidence.  The Board agrees that case law requires that its decisions be supported by
substantial evidence, In re Quechee Lakes Corp., 154 Vt.543, 554 (1990), but the Board
disagrees that the Decision does not meet Quechee’s requirements.  While some of the
views and open space in the lower meadow, as observed from Van Sicklen Road are
lost by virtue of this subdivision, the Project is located in the “development areas”
established by South Burlington, is not located in the “restricted areas” established by
South Burlington, and it does preserve the open spaces and views as observed from
Dorset Street.  And, contrary to FMBB’s claims, the Project does promote the
continuation of agriculture through its preservation of the upper meadow, the stipulation
entered with the Auclairs, and the use of funds for offsite mitigation.

c. Citing specific Findings of Fact, FMBB argues that the Board
should have concluded that the Project was offensive and shocking.  When viewed in
isolation, the Findings noted by FMBB might lead one to conclude that the Project
offends and shocks the average person.  When all of the Findings are considered as a
whole, however, the Board concludes that FMBB has not met its burden of proving that
the Project is shocking and offensive.

                                           
1 As the Board wrote in Cersosimo, supra, at 19 n. 12: “To the extent that the
Permittees rely on the doctrine of res judicata, the Board notes that the doctrine has
likewise long been held not to apply when there has been a change in fact.  In re
Forslund, 123 Vt. 341 (1963); Miller v. Miller, 123 Vt. 221 (1962); and see Roddy v.
Roddy, 168 Vt. 343, 347 n.2 (1998) (for res judicata to apply the subject matter and
causes of action must be “identical or substantially similar”); Sure-Snap Corp. v. State
Street Bank and Trust Co., 948 F.2d 869 (2d Cir. 1991).”
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d. FMBB argues also that the Board erred in concluding that
VSLP had reasonably mitigated the aesthetic impacts of the Project.  The Board wrote,
at page 44 of the Decision:

The single family residential lots, the carriage homes, and the roads
and infrastructure have been clustered in the northern portion of the
Project Tract, which maximizes open space and protects the natural
resources on the site in a meaningful way.  The applicant has minimized
perception of the mass of the Project through the use of a landscaping
plan and muted house and roof colors, and is constructing homes which
are consistent with the architectural styles found on surrounding
properties.

While FMBB may disagree with this conclusion, it has not provided the Board with
sufficient grounds to cause it to change its mind.

e. FMBB argues that the Board erred in concluding that the
Project could satisfy Criterion 8 because FMBB failed to carry its burden of proof.

As FMBB properly notes, the Quechee decision states that it does not matter, for
purposes of analyzing the burden of proof, which party introduces the evidence on
which the Board may rely.  154 Vt. at 552 – 554.  FMBB also correctly notes that an
applicant has the burden of production on all criteria.  In re Denio 158 Vt. 230, 237
(1992).

The key to the Board’s Decision, however, lies in that portion of the Denio
decision (also noted by FMBB) which states that “the allocation of the burden of proof to
opponents merely relieves the applicant of the ‘risk of non-persuasion,’ and means that
… where the evidence is indecisive, the issue must be decided in the applicant’s favor.”
Id.

FMBB argues that it did carry its burden of persuasion and that VSLP did not
carry its burden of production.  The Board disagrees.  While FMBB may not prefer the
result reached by the Board, this does not mean that it is in error.

The Board therefore declines to alter its Decision as to Criterion 8.

5. FMBB contends that the Board’s Decision to allow VSLP to satisfy
Criterion 9(B) with the submission of an offsite mitigation agreement is in error.



The Van Sicklen Limited Partnership
Land Use Permit Application #4C1013R-EB
Memorandum of Decision
Page 6

FMBB argues that the Board’s recent decision in Southwestern Vermont Health
Care Corporation, Land Use Permit Application #8B0537-EB, Findings of Fact,
Conclusions of Law, and Order at 44 (February 22, 2001) (SVHC), is a clarification of its
earlier decision in Re: J. Philip Gerbode, #6F0357R-EB, Findings of Fact, Conclusions
of Law, and Order (Mar. 26, 1991).  FMBB cites the following paragraph from page 46
of the Decision:

Historically, an applicant for a Land Use Permit for a development
or subdivision has been able to satisfy Criterion 9(B) in one of three ways:
first, an applicant could show that its development or subdivision would
not impact primary agricultural soils, either because there were no such
soils on the project site or because the project would not destroy or imperil
any such soils; second, if the project would impact primary agricultural
soils, the applicant could comply with Criterion 9(B) by meeting the
requirements of the Criterion's four subcriteria; third, if the project would
impact primary agricultural soils, and meeting the subcriteria requirements
was not possible, the applicant could side-step those subcriteria by
entering into a Mitigation Agreement with DAG to pay for the preservation
of other, off-site primary agricultural soils.  Re: J. Philip Gerbode.

FMBB reads this passage to mean that, under Gerbode, an applicant always had
to demonstrate that he could not meet the subcriteria, before he would be allowed to
enter into a mitigation agreement.  This is not the case.  Nowhere in Gerbode is there
any indication that an inability to satisfy the subcriteria is a prerequisite to the execution
of a mitigation agreement.  Had this been the case, the SVHC decision on this point
would have been unnecessary.

Perhaps the Decision’s use of the phrase “was not possible” to describe the
Gerbode case is an unfortunate choice of words.  It is clear, however, that, before
SVHC, an applicant could, under Gerbode, merely choose to submit a mitigation
agreement in lieu of attempting to meet the four subcriteria.  It is also clear that, in
SVHC, the Board enunciated a new test for when it would accept mitigation
agreements: beginning with SVHC applicants now must prove that they cannot meet
subcriteria (ii), (iii) and (iv) of Criterion 9(B) before they will be allowed to submit a
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mitigation agreement.  SVHC therefore represents a restriction on an applicant’s use of
mitigation agreements that did not exist under Gerbode. 2

FMBB’s arguments as to Criterion 9(B) are thus not persuasive, and the Board
declines to alter its Decision as to this criterion.

6. FMBB contends that the Decision’s Criterion 10 analysis (10 V.S.A.
§6086(a)(10)), like its Criterion 8 analysis, contradicts principles of collateral estoppel
and res judicata established Duppstadt.  Again, however, while the City Plan has not
changed, the Project differs from that proposed in the Duppstadt case, and thus a new
analysis of the Project under the City Plan must occur.  Collateral estoppel and res
judicata do not mandate the same result as in Duppstadt.

The Board’s discussion of open space and views as it concerns Criterion 8,
supra, is equally as applicable to a Criterion 10 discussion of those values.

The Board’s previous ruling as to affordable housing constitutes the law of the
case.  The law of the case doctrine holds that “when a court decides upon a rule of law,
that decision should continue to govern the same issues in subsequent stages in the
same case.”  Morriseau v. Fayette, 164 Vt. 358, 364, 1995), quoting Christianson v. Colt
Industries Operating Corp., 486 U.S. 800, 816, (1988).  However, the Vermont Supreme
Court has noted that the doctrine is a rule of practice from which an adjudicator may
depart “in a proper case.” Morriseau, 164 Vt. at 364, quoting State v. Cain, 126 Vt. 463,
469-70 (1967).  Here, the Board chose to reexamine its Duppstadt analysis on
affordable housing:

The Board has reexamined its conclusions in Duppstadt concerning
affordable housing and concludes that the fact that the Project does not
include affordable housing units does not violate the policies in the City
Plan.  The City Plan does not require every residential project, or any such
project in the SEQ, to include affordable housing for moderate income
households.  The City Plan's relevant provisions read, “The City strongly
encourages a variety of housing types in the quadrant, not only in terms of
development densities and design, but in terms of affordability,” and “[T]he
City should focus its efforts to encourage affordable housing in the
Quadrant on housing which is affordable to moderate income

                                           
2 If FMBB’s reading of Gerbode were to be correct, then the SVHC decision would
represent a relaxation of the law, as SVHC does not require that applicants prove that
they cannot satisfy subcriterion (i) of Criterion 9(B).
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households.”  The use of such words in the Plan indicates to the Board
that affordable housing in the SEQ is not a mandatory element of the Plan.   
See Re: Green Meadows Center, LLC, The Community Alliance and
Southeastern Vermont Community Action, #2W0694-1-EB, Findings of
Fact, Conclusions of Law, and Order at 42 (Dec. 21, 2000) (while words
such as “direct,” “encourage”, “promote,” and “review” in Town or Regional
Plans may provide guidance in the interpretation of such Plans and may
be used to bolster more specific policies in such Plans, they do not, by
themselves, constitute a mandate).  And see, The Mirkwood Group and
Barry Randall, supra, at 29; Ronald Carpenter, #8B0124-6-EB, Findings of
Fact, Conclusions of Law, and Order at 16 (Oct. 17, 1995); Horizon
Development Corp., #4C0841-EB, Findings of Fact, Conclusions of Law,
and Order at 28 (Aug. 21, 1992).

Decision at 55 – 56 (footnote omitted)

FMBB does not argue that the Board’s present analysis is wrong; it merely
argues that the Board is bound, under the finality doctrines, by its earlier determination
in Duppstadt.  But the Board is not so bound.

The Board declines to alter its Decision as to Criterion 10.

7. FMBB contends that Finding of Fact 140 is contradicted by substantial
evidence and should be altered.

It is the province of the Board to weigh conflicting evidence and find facts.
Weaver v. Weaver, 790 A.2d 1125 (2001); and see, Payrits v. Payrits, 757 A.2d 469,
473 (2000): “We have consistently held that … the weight of the evidence, and its
persuasive effect are questions for the trier of fact, and its determination must stand if
supported by credible evidence.”  Specifically as to findings made by the Board, the
Vermont Supreme Court has held that the Board’s findings, if based on substantial
evidence, must be affirmed.  In re Denio, supra, 158 Vt. at 236, citing 10 V.S.A.
§6089(c).  FMBB does not argue that there is insubstantial evidence to support Finding
140, only that FMBB presented evidence to the contrary.  This is an insufficient basis to
require the alteration of the Finding.  “Findings of fact will not be disturbed merely
because they are contradicted by substantial evidence; rather, an appellant must show
there is no credible evidence to support them.”  Landmark Trust (USA) v. Goodhue, 782
A.2d 1219, 1225 (2001), citing Community Feed Store, Inc. v. Northeastern Culvert
Corp., 151 Vt. 152, 154-55 (1989).
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8. FMBB argues that the Board should not have held FMBB’s request for
party status under Criterion 9(K) to a higher standard than its request for party status
under Criterion 5.  This argument is based on the Board’s conclusion not to apply the
SVHC standards to VSLP’s attempts to meet Criterion 9(B) through a mitigation
agreement: if the Board will not apply a new test to VSLP’s pending application, FMBB
claims, it should not have applied a new, tougher test to FMBB’s attempt to secure
Criterion 9(K) party status.

FMBB fails to recognize the major distinction between the Board’s two
actions.  As to the mitigation agreement question, the Board would have had to apply a
test established in another case, SVHC, to the present matter.  As the Board reads the
Vermont Supreme Court precedent on such an application, the Board must determine
whether the case “establish[es] a new principle of law,” and whether “retroactive
application would be inequitable.”  Solomon v. Atlantis Dev., Inc., 145 Vt. 70, 74 (1984).
The Board found both elements to be present as regards the application of SVHC to the
present case.

The Board’s decision to tighten the standards applicable to Criterion 9(K) party
status occurred within the confines of the present case; it did not apply standards
enunciated in a different case to the present action, and its actions are thus
distinguished from its ruling as to the applicability of SVHC.

Further, were FMBB’s position to be adopted, then new standards enunciated in
a particular case could not be applied to the litigants in that same case.  To the Board’s
knowledge, this has never been a test endorsed by any court, and FMBB has not
provided any precedent in support of this position.

9. FMBB asserts that, Board Member Rainville should not have participated
in the deliberations of this case, and without the participation of Member Rainville, there
is not a majority (five Members) decision on all the criteria.  Therefore, FMBB asserts,
the application for the Project must be denied.

Even assuming that Board Member Rainville’s participation can be called into
question, FMBB’s claim that the Decision lacks majority support in any respect is
incorrect.

Three members joined in dissents.  Member Sargent dissented as to Criteria 8,
9(B) and 10.  Board Member Olenick joined in Member Sargent's Criterion 8 dissent,
but, even without Member Rainville’s vote, Members Harding, Drake, Holland, Lloyd,
and Richardson formed the requisite majority as to this criterion.  No other Member
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joined Member Sargent’s dissent as to Criterion 9(B).  Board Member Richardson joined
in Member Sargent's Criterion 10 dissent, insofar as it addressed affordable housing,
but Members Harding, Drake, Holland, Lloyd, and Olenick did not.  Thus, as to each
criteria, a five-member majority (albeit comprised of a variable set of Members) existed.

In sum, the Board finds no grounds on which to alter its Decision as requested by
FMBB.

B. VSLP’s Motion to Alter

The Board’s Decision did not result in the grant of a permit to VSLP.  While
concluding that the Project satisfied most of the criteria, the Board was unable to
conclude that the Mitigation Agreement presented to the Commission was sufficient.
That Agreement had determined that the mitigation amount per acre should be
$1500.00.  In the Decision, the Board found:

125. Under the Mitigation Agreement, VSLP will contribute
$19,500 as a Mitigation Payment.  This figure was determined by
multiplying the number of acres of primary agricultural soils at the Project
Tract that will be lost to the development of the Project (9 acres) by 2,
subtracting from that total (18) the number of acres of primary agricultural
soils that will be preserved by on-site mitigation (5 acres), and then
multiplying the resulting amount (13) by $1,500.00, the amount that DAG
[the Vermont Department of Agriculture, food & Markets] has determined
is the current, average per-acre cost to acquire conservation easements
on productive farmland in the geographic area covered by the
Commission.

126. Development rights on 61 acres in Charlotte, Vermont were
recently sold for $4,344 per acre, and that amount included a donation of
approximately $50,000 in appraised value.  The cost of conservation
easements on farmland in Chittenden County ranges between $2000.00
to $5000.00 per acre.
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Decision at 29, Findings of Fact 126 and 126.  The Board therefore denied the permit
on Criterion 9(B) alone and remanded the matter to the Commission for a determination
as to the correct amount to be assessed for conservation easements on Chittenden
County farmland.3

Following the Decision, VSLP entered into a new Mitigation Agreement with the
Vermont Department of Agriculture, Food and Markets (DAG) and the Vermont Housing
and Conservation Board (VHCB).  In this new Agreement, which has been submitted
with its motion, VSLP agrees to pay $5000.00 per acre to mitigate 13 off-site acres of
primary agricultural soils, the required number of acres calculated by DAG and VHCB.
Having agreed to pay the maximum amount per acre required by the Board, VSLP now
moves the Board to reconsider its decision to remand this matter to the Commission
and, instead, to issue it a Land Use Permit which incorporates the new Mitigation
Agreement and those other conditions noted by the Board in the Decision.

Ordinarily, under the Environmental Board Rules (EBR), new evidence cannot be
submitted with a motion to remand.  However, in certain instances, the Board has
discretion to allow such evidence.  See EBR 31(A)(1).

In its May 2, 2002 Memorandum of Decision, the Board informed the parties that
it had determined that this is an instance in which it is appropriate to allow the
submission of new evidence, namely the new Mitigation Agreement.  The Board’s May
2 Memorandum permitted all parties to file, by May 8, 2002, comments on its decision to
accept the new Mitigation Agreement and comments on the Mitigation Agreement itself.

VSLP filed comments on May 7, 2002; VSLP supports the Board's determination
to accept its new Agreement and provides argument as to why this determination is
justified.

FMBB’s May 9 comments ask the Board to obtain an independent assessment of
the value of primary agricultural soils in Chittenden County.  The Board’s $5000.00 per
acre figure in Finding 126 (as the high end of the range of conservation easements in
Chittenden County) was based on evidence provided by FMBB’s witness.  Neither
VSLP’s nor FMBB’s motion to alter challenges this Finding, and it is therefore final.

                                           
3  While VSLP contends that this remand was for only “ministerial action,” the
Board finds otherwise.  The matter was remanded to the Commission to decide the
appropriate per-acre cost of conservation easements.
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FMBB also questions whether the Board has provided adequate reasoning to
support its determination to accept the new Mitigation Agreement.  The Board believes
that to apply Rule 31’s general prohibition on the acceptance of new evidence in this
matter (and thus require a remand to the Commission) would be illogical.

Under Finding 126, the maximum amount per acre that VSLP must contribute
toward off-site mitigation is $5000.00.  VSLP has agreed to make that maximum
contribution, and this concession is embodied in the new Mitigation Agreement.  A
remand to the Commission for the consideration of that Agreement and the delay that
would result from such a remand is unwarranted; there is no reason for the Board to
ignore VSLP’s new evidence (as it is not subject to challenge) and therefore send this
case back to the Commission.  There is, quite simply, nothing left for the Commission to
decide.

The Board therefore finds that, given the circumstances of this case, this
is an instance in which it will allow the submission of new evidence, namely the
new Mitigation Agreement.  This new Agreement is therefore admitted into the
record as Exhibit VSLP 37.

The Board concludes that, with the new Mitigation Agreement a part of the
record of this case, the Project now complies with Criterion 9(B).  The Board
therefore will amend its Decision to remand this matter and issue VSLP a Land
Use Permit which incorporates the new Mitigation Agreement and those other
conditions noted in the Decision.

______________________________________________
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III. Order

1. FMBB’s Motion to Alter is denied in part and granted in part, as noted
above.

 remand this matter to the Commission but rather to issue a Land Use Permit, is
granted.

3. Land Use Permit #4C1013R-EB is issued.

4. Jurisdiction is returned to the District 4 Environmental Commission.

Dated at Montpelier, Vermont this 16th day of May 2002.

ENVIRONMENTAL BOARD

_/s/Marcy Harding___________
Marcy Harding, Chair
John Drake
George Holland
Samuel Lloyd
*Alice Olenick
*Jean Richardson
**Don Sargent

* Board Members Olenick and Richardson dissent from this decision to the extent that
such dissents are consistent with their positions as stated in the Board's March 8, 2002
Findings of Fact, Conclusions of Law, and Order.

** Board Member Sargent dissents from this decision, with the exception of Parts
II(A)(2), (3) and (9), with which he concurs.


