
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: The Van Sicklen Limited Partnership Land Use Permit
Application #4C1013R-EB

MEMORANDUM OF DECISION

This proceeding concerns an appeal by Friends of Muddy Brook Basin ("FMBB")
from a decision by the District 4 Environmental Commission ("Commission") granting a
permit to The Van Sicklen Limited Partnership ("VSLP") for a residential development
on 61.77 acres off Hinesburg Road (Route 116) and Van Sicklen Road in South
Burlington (the "Project").

I. Background

On June 8, 2001, the Vermont Environmental Board ("Board") issued a
Memorandum of Decision on certain Preliminary Issues.

On June 19, June 21, and 26, 2001, VSLP, the Town of Williston ("Williston"),
and FMBB, respectively, filed objections to the decision.  Parties have filed responses to
these motions, as will be discussed below.

The Board deliberated on these motions on July 18 and 25, 2001.

II. Discussion

A. Whether Criterion 5 should be subject to VSLP's collateral estoppel
claim against FMBB.

In its June 8 Memorandum of Decision, the Board held that Criteria 1(E), 1(G)
and 4 could be subject to a claim of collateral estoppel by VSLP against FMBB because
those Criteria had been litigated by FMBB and had been decided in the April 1999
Board decision in the case of Nile and Julie Duppstadt & Deborah and John Alden,
#4C1013 (Corrected)- EB, Findings of Fact, Conclusions of Law, and Order (April 30,
1999).  The Memorandum of Decision held that the only question remaining in the
collateral estoppel discussion was whether the issues in the Duppstadt case (including
the environmental impacts from that project) were similar to those presented in the
instant appeal.
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The Board's Memorandum of Decision also held that Criterion 5 was not subject
to collateral estoppel claims, because FMBB was not granted party status on Criterion 5
in the Duppstadt case.  Therefore, because it had not presented arguments as to
Criterion 5 to the Board, FMBB had not had the opportunity to litigate that Criterion, and
as a "full and fair opportunity to litigate the issue in the earlier action" had not been
given to FMBB, that element of collateral estoppel was missing. Cold Springs Farm
Development, Inc. v. Ball, 163 Vt. 466, 469 (1995), quoting Trepanier v. Getting
Organized, Inc., 155 Vt. 259, 265 (1990). 1

VSLP's present motion 2 directs the Board's attention to a manifest error in
Criterion 5 collateral estoppel analysis in its June 8 decision. 3   VSLP notes, and the
Board agrees, that FMBB had been granted final party status on Criterion 5 by the
District 6 Environmental Commission4 in the Duppstadt matter but chose not to appeal
that Criterion to the Board.  Therefore, because FMBB did have the opportunity to
litigate the issue in the Duppstadt case, even though it did not take advantage of this
opportunity, the "full and fair opportunity to litigate" element will not bar VSLP's collateral
estoppel claims.

VSLP will therefore be permitted to argue that FMBB is collaterally estopped from
relitigating Criterion 5; as with the other Criteria which may be subject to collateral
estoppel, the question which must be addressed is whether the Duppstadt case is
substantially similar to the present appeal such that collateral estoppel may fairly be
applied.

                                           
1 The Board's decision states:

FMBB did not, however, have the opportunity to litigate
Criterion 5 in the Duppstadt case, as it was not granted party status
in that matter.  Thus, the failure of this element precludes the
imposition of collateral estoppel against FMBB as to Criterion 5.

June 8, 2001 Memorandum of Decision at 15.

2 FMBB has filed no response to VSLP's motion.

3 EBR 31(A)(4) allows the Board, on its own motion, to alter its decisions upon a
finding that there has been an instance of manifest error.

4 Because of a conflict, the District 6 Commission (and not the District 4
Commission) heard the Duppstadt matter.
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B. Whether Williston will be allowed to present evidence and argument
as to Criterion 9(K) and the Project's impacts on Van Sicklen Road.

 In its June 8 Memorandum of Decision, the Board held that this appeal would
not address evidence or argument as to Criterion 9(K) and the impacts of the Project on
Van Sicklen Road.  The Board based this decision on the fact that it denied Criterion
9(K) party status to FMBB, and only FMBB (and no other party, including Williston) had
argued that Criterion 9(K) should be a part of this appeal.

Williston objects to the Board's decision not to include Criterion 9(K) within its
review.   Williston contends that Criterion 9(K) is important to its case, as the Project will
generate a significant increase in traffic on Van Sicklen Road.  This traffic will either
cause the road to deteriorate more rapidly than Williston had anticipated, or Williston will
have to reconstruct the road at a major investment to the town.  Thus, Williston
contends that the Project will jeopardize its investment in Van Sicklen Road, as well as
changing the way the road accommodates local use.

In response to the Board's June 8 decision, Williston states that, as a statutory
party, it did not believe that it needed to present an argument that Criterion 9(K) should
be addressed, as FMBB had made argument on this issue.  Williston silently adopted
those arguments, believing them to be sufficient to present Williston's own case.

VSLP argues against Williston's motion.  First, VSLP claims that the motion
should be denied because Williston "does not identify the basis in the rules which
enables the Town to make such request," arguing that the request "does not qualify as
a Motion to Alter under [Environmental Board Rule ("EBR")] 31(A)," and VSLP knows of
no other basis that allows the Board to hear Williston's request.

VSLP's argument puts form over substance.  Merely because a party does not
cite to a rule does not mean that its motion is improper.  Here, it is readily apparent that
Williston is requesting that the Board revisit its June 8 decision.   If an unnamed motion
is properly made under a Board Rule, then it can be addressed by the Board.

Pursuant to EBR 31(A), motions to reconsider or alter decisions of the Board
cannot be used to present new evidence, North Country Animal League, #5L0487-4-EB,
Memorandum of Decision at (Apr. 20, 2000), or new argument, Upper Valley Regional
Landfill, #3R0609-EB, Findings of Fact, Conclusions of Law, and Order at 7 (Nov. 12,
1991), or to reconsider matters not initially considered.  Black River Valley Rod & Gun
Club, Inc., #2S1019-EB, Memorandum of Decision at 2 (June 12, 1997).  And see
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Finard-Zamias Associates, et al.,  #1R0661-EB, Memorandum of Decision at 2 (Jan. 16,
1991) ("This interpretation is based on the need to maintain the integrity of the Board's
appeal process by ensuring that arguments and evidence are introduced prior to final
decision.")  Thus, if Williston were asking the Board to reconsider its decision for
impermissible reasons, its motion would be barred.  But Williston's motion asks the
Board to rethink its decision not to allow Williston to present Criterion 9(K) claims
because the town did not respond to the Preliminary Issues raised in the Chair's
Prehearing Order.  The Board therefore concludes that this motion does not present
new evidence or seek "reconsideration" of something (here, whether Criterion 9(K)
should be included in the review of this appeal) not already considered.

The Board, however, is divided over the question of whether Williston's motion
constitutes "new argument."  Three members of the Board (Members Holland, Olenick
and Sargent) do not consider Williston's motion to present new argument.  Rather,
Williston states that it adopts as its own the arguments raised by FMBB in its earlier
filings, arguments that were not considered by the Board in its June 8 decision once the
Board determined to deny FMBB party status on Criterion 9(K).  These members
conclude that this is not "new argument" prohibited by Board precedent under Rule 31.

Further, even if Williston's instant filing were to be perceived to be new argument,
these three members of the Board read the Board's earlier decisions which prohibit new
argument to apply to those instances in which a party, on reconsideration, seeks to
raise new arguments on a point which should have been raised in its initial filings.  As
the Board has written in discussing the limitations of EBR 31(A):

In addition, new arguments are not acceptable, with the
exception of arguing that a permit condition is unnecessary or that
improper procedures were used.  The purpose of the exception is
to fairly allow parties to present argument about matters they could
not reasonably have known about before.  Thus, if parties were
aware or should have been aware of possible conditions or use of
procedures before final decision, they should not wait until after the
decision to object through a motion to alter.

Nehemiah Associates, Inc., #1R0672-1-EB, Memorandum of Decision at 2 - 3 (Oct. 3,
1995) (internal citations omitted and emphasis added).  Here, Williston could claim that
it could not have anticipated that the Board would refuse to consider FMBB's arguments
that Criterion 9(K) should be a part of the Board's review in this matter and that it is
merely responding - for the first time - to the Board's unexpected decision.  Three
members of the Board therefore do not consider Williston's request to be barred under
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any of the traditional reasons stated in EBR 31(A).

Four Board members, however, disagree.  The Chair, and Members
Lloyd, Martinez and Nawrath believe that Williston's arguments are barred under EBR
31 as "new" arguments and that Williston should have filed its case when the
opportunity to do so was first presented.  Williston filed no argument in accordance with
the provisions of the Chair's April 13, 2001 Prehearing Conference Report and Order.
Therefore, these members believe that any argument filed after the Board's June 8
Memorandum of Decision must be considered to be "new argument," prohibited by EBR
31.

These members further agree with the language in Nehemiah that:

One reason for these limits on the use of EBR 31(A) is that
parties should not be encouraged to use motions to alter to convert
Board decisions into "proposed" decisions to which they can later
respond.  Evidence and argument should be given to the Board
before decision so that it is fully informed and can make the best
decision, and so that the process is not unnecessarily elongated by
motions to alter.

Nehemiah, Memorandum of Decision at 2.

It is clear from Board precedent that a majority of the members of the Board must
vote in the affirmative in order for a motion to pass.  See St. Albans Group and
Wal*Mart Stores, Inc., #6F0471-EB, Memorandum of Decision (May 11, 1994)

By law, the Board consists of nine members.  10 V.S.A. § 6021(a).
Under 1 V.S.A. §172, when authority is given to a body of three or
more, the concurrence of a majority of "such number" is required
for action.  Under the Supreme Court's precedent, Section 172
requires the concurrence of a majority of the full legal membership
of a body, and not just a majority of those members assembled to
decide.  In re Application of 66 No. Main St., 145 Vt. 1, 3 (1984).
Accordingly, since the full Board consists of nine members, there
must be five votes in favor of reconsideration.  Consequently, the
Applicants' motion to reconsider VNRC's party status fails, and the
April 15 grant of party status stands.

Accord, MBL Associates, Inc., Land Use Permit #4C0948-EB, Memorandum of Decision
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and Order  (Dec. 2, 1995): "The Board is constituted as a nine-person body, with five
votes required to make a decision.  10 V.S.A. §6021(a); 1 V.S.A. § 172;" Finard-Zamias
Associates, #1R0661, Memorandum of Decision at 10 (March 28, 1990).  Williston's
motion having garnered only three votes in support therefore fails, and the Board will
not consider Criterion 9(K) within this appeal. 5

The Board notes its disappointment that Williston chose not to participate earlier
by presenting its own arguments on this Preliminary Issue; all Williston had to do was to
write a one-line statement adopting FMBB's arguments as its own.  Such a statement
might have changed the Board's June 8 decision on this issue, and would have obviated
the need for Williston's motion, the replies of other parties, and this decision.

C. Whether FMBB should be granted party status on Criterion 9(K).

In its June 8 Memorandum of Decision, the Board found that FMBB had stated
insufficient grounds to support a grant of party status under Criterion 9(K).  The Board
noted that the inquiry into traffic safety under Criterion 9(K) is different from that under
Criterion 5; as the threshold inquiry on the merits of an application is higher under
Criterion 9(K) than it is under Criterion 5, the Board found it logical to impose a higher
showing of an interest for a person who seeks party status under Criterion 9(K) as well.
The Board then concluded that FMBB's stated interests were not sufficient to establish a
right to EBR 14(B)(1) party status.

FMBB objects to the Board's refusal to grant it party status on Criterion 9(K).
FMBB claims that the Board's decision is not logical and runs contrary to prior Board
precedent.

FMBB agrees that Board caselaw imposes a higher standard for a negative
finding under Criterion 9(K) than is required under Criterion 5, but asserts that standards
for merits determinations are different than those which should be applied to party
status determinations, noting that it had been unable to find any case precedent where
the Board had applied a higher standard for Criterion 9(K) party status than Criterion 5
party status.  Indeed, FMBB asserts, there are cases in which the Board granted
Criterion 9(K) party status on the same basis and information (concerns about safety)
that formed the grounds for a grant of Criterion 5 party status.  Cf. Richard and Barbara
Woodard, #5W1261-EB, Findings of Fact, Conclusions of Law, and Order at 13 (Dec.

                                           
5 Because Williston's motion fails under the above reading of EBR 31, the Board
does not consider the other arguments raised against it by VSLP and the South
Burlington Planning Commission.
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18, 1997).

FMBB also points to other cases in which the Board granted both Criteria 5 and
9(K) party status to entities and citizen groups.  L&S Associates, #2W0434-8-EB,
Memorandum of Decision (Nov. 24, 1992); The Home Depot USA, Inc., #1R0048-12-
EB, Memorandum of Decision at 8 (Nov. 30, 2000).  FMBB asserts that, in these
instances the Board did not apply a higher threshold for obtaining party status on those
groups and further argues that its claimed interests are equal to those asserted by these
other entities and groups.

Finally, FMBB contends that, if the Board is going to apply a "higher threshold"
test for Criterion 9(K) party status petitions, it should do so only prospectively.

VSLP opposes FMBB's motion, arguing that the Board should act conservatively
when considering EBR 31(A) motions to alter and that the rule should not be used to
allow FMBB to introduce arguments it could have made earlier.   As to VSLP's
assertions, the Board is therefore asked to decide, as a threshold matter, whether
FMBB's arguments are responding to a decision by the Board (to impose a higher test
for Criterion 9(K) party status than Criterion 5 party status) that it perhaps could not
have anticipated.

The Board holds that FMBB may present its reconsideration motion.  The Board's
analysis, which imposes a higher and different test for Criterion 9(K) party status, is new
and could not have been reasonably anticipated by FMBB in its party status petition.
Nehemiah Associates, Inc., supra.

As to the merits of FMBB's motion, FMBB is correct in its reading of earlier Board
cases; in Woodard, L& S Associates, and Home Depot, the Board granted certain
parties both Criterion 5 and Criterion 9(K) party status.  There was no distinction drawn
in those cases between the two Criteria for purposes of the party status determination.

The Board has also reviewed its decisions in several other cases in which party
status for a party under both Criterion 5 and Criterion 9(K) was an issue.  Okemo
Mountain, #2S0351-30-EB, #2S0351-31-EB, #2S0351-25R-EB, Memorandum of
Decision (May 22, 2001); Town of Milton, #4C0046-5-EB, Memorandum of Decision at 2
(Apr. 14, 2000); Old Vermonter Wood Products and Richard Atwood, #5W1305-EB,
Chair's Preliminary Ruling at 8 (Jan. 8, 1999); OMYA, Inc., and Foster Brothers Farm,
Inc., #9A0107-2-EB, Order at 2 (Oct. 30, 1998); Town of Stowe, #100035-9-EB, Order
at 2 (Oct. 29, 1997).  In each of these appeals, there was no analysis made or
distinction drawn between the standards to be applied to petitions for party status under
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Criterion 5 and Criterion 9(K).

Thus, the Board's June 8 Memorandum of Decision decided an issue that had
not previously been considered, i.e., whether there should be different standards for the
granting of party status under Criterion 5 and Criterion 9(K).

The Board has considered FMBB's arguments within its motion for
reconsideration and declines to amend its June 8 decision.  For the reasons stated in
that decision, the Board denies FMBB party status under Criterion 9(K).

FMBB argues further that, if the Board concludes that different standards for the
granting of party status under Criterion 5 and Criterion 9(K) should be applied, it should
do so only prospectively; that is, FMBB asks the Board to not apply those standards to
this case but only to apply them to party status considerations in the future.  While
FMBB implies that this is a practice followed by other tribunals, it has not provided the
Board with any legal foundation or citations to precedent for this request.

The Board declines to so restrict its decision to future cases.  Were it to apply
such a restriction in this case, then arguments could be made that the Board could
never apply a new test or a different legal analysis to a case presently before it.  The
Board finds this to be both unworkable and unwise.

For example, within the past eight months alone, the Board has issued decisions
in a number of cases which have established new standards or presented clarification
or new legal analyses of the Criteria or prior Board decisions.  See, Josiah E. Lupton,
Quiet River Campground,  #3W0819 (Revised)-EB, Findings of Fact, Conclusions of
Law, and Order at 16 (May 18, 2001) (analysis of the "of necessity" element of Criterion
1(F)); Stonybrook Condominium Owners Association, Declaratory Ruling #385, Findings
of Fact, Conclusions of Law, and Order at 9 - 18 (May 18, 2001) (defining "permitted
project" for purposes of EBR 34(A)); Stratton Corporation, #2W0519-10-EB, Findings of
Fact, Conclusions of Law, and Order at 30 - 35 (May 8, 2001) (analysis of Criterion
9(L)); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact,
Conclusions of Law, and Order at 43 - 45 (Feb. 22, 2001) (new standard for acceptance
of Mitigation Agreements offered under Criterion 9(B)); McDonald's Corporation
(Rutland), #1R0477-5-EB, Findings of Fact, Conclusions of Law, and Order at 14 - 15
(Dec. 7, 2000) (recognizing cosmetic changes as relevant to a Stowe Club Highlands
inquiry). 6  Were the Board to agree with FMBB and apply a decision only to cases

                                           
6 For various reasons, the Board found it unnecessary to apply its newly
enunciated standards or analysis to its decisions in the Lupton, Stonybrook and Stratton
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subsequent to the one which presents the particular issue, it could be forced to decide
the case before it using outdated or incorrect analyses or precedent, a result which
would run contrary to the fair, rational and efficient administration of the law.

III. Order

1. VSLP may include Criterion 5 in its collateral estoppel claims against
FMBB.

2. Williston's motion for reconsideration of the Board's June 8, 2001
Memorandum of Decision concerning whether to hear Criterion 9(K) within the Board's
review of this appeal is denied.

3. FMBB's motion for reconsideration of the Board's June 8, 2001
Memorandum of Decision concerning FMBB's petition for party status under Criterion
9(K) is denied.

Dated at Montpelier, Vermont this 26th day of July 2001.

ENVIRONMENTAL BOARD

/s/Marcy Harding__________
Marcy Harding, Chair
George Holland
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Don Sargent

Member Lloyd did not participate in the July 18, 2001 deliberations.

Members Nawrath and Olenick did not participate in the July 25, 2001 deliberations, but
they concur with this decision.

appeals/vansicklen/mod10726

                                                                                                                                            
cases.  This does not mean, however, that it could not or should not have done so had
the need arisen.


