
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: The Van Sicklen Limited Partnership Land Use Permit
Application #4C1013R-EB

Memorandum of Decision

This proceeding concerns an appeal by Friends of Muddy Brook Basin (FMBB)
from a decision by the District 4 Environmental Commission (Commission) granting a
permit to The Van Sicklen Limited Partnership (VSLP) for a residential development in
South Burlington.

I. Procedural History

On March 8, 2002, the Environmental Board (Board) issued Findings of Fact,
Conclusions of Law, and Order (Decision) relative to an application from VSLP to
construct a planned residential development on the "Old Stone House Farm" (the
Project).  In that decision, the Board found that VSLP met the requirements of 10 V.S.A.
§6086(a)(1)(E), 1(G), 4, 5, 8, and 10 but did not satisfy §6086(a)(9)(B), based upon a
conclusion that the amount of mitigation to be paid for the loss of primary agricultural
soils to this project is insufficient.   Remanding the case to the Commission, the Board
invited VSLP to present a new Mitigation Agreement to the Commission with sufficient
funding; the Board noted that if the Commission were to find that a new Agreement
meets the Board's requirements, the Commission could issue a permit in accordance
with this decision.

On April 8, 2002, FMBB filed a motion to alter the Decision.  That same day
VSLP also filed a motion to alter.

VSLP filed a response to FMBB’s motion on April 12, 2002.   On April 22, 2002,
the City of South Burlington filed a letter, supporting a point raised by FMBB’s motion.

The Board deliberated on the pending motions on May 1, 2002.

II. Discussion

This decision addresses only the matter that, as a part of its motion to alter,
VSLP has submitted a new Mitigation Agreement with the Vermont Department of
Agriculture, Food and Markets (DAG) and the Vermont Housing and Conservation
Board (VHCB).

Ordinarily, under the Environmental Board Rules (EBR), new evidence cannot be
submitted with a motion to alter.  However, in certain instances, the Board has
discretion to allow such evidence:
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All requested alterations must be based on a proposed reconsideration of
the existing record…   New evidence may not be submitted unless the
board or district commission, acting on a motion to alter, determines that it
will accept new evidence.

EBR 31(A)(1).

The Board determines that, given the circumstances of this case, this is an
instance in which it is appropriate to allow the submission of new evidence, namely the
new Mitigation Agreement.  The Board will, however, permit all parties to file comments
on the Board’s intention to admit the new Mitigation Agreement and on the Mitigation
Agreement itself.

III. Order

On or before May 9, 2002 at 4:30 P.M., all parties may file comments concerning
the Board’s intention to admit the new Mitigation Agreement and comments on the
Mitigation Agreement itself.

Dated at Montpelier, Vermont this 2d day of May 2002.

ENVIRONMENTAL BOARD

/s/Marcy Harding_________
Marcy Harding, Chair
John Drake
George Holland
Samuel Lloyd
Alice Olenick
Jean Richardson
*Don Sargent

* Board Member Sargent dissents from this decision.

Board Member Gregory Rainville was not present for deliberations and did not
participate in this decision.


