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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal of Land Use Permit #4C1013  (Corrected) and
supporting Findings of Fact, Conclusions of Law and Order issued to Nile & Julie Duppstadt and
John & Deborah Alden (collectively the “Applicants”) pursuant to 10 V.S.A. $9 6001-6092
(“Act 250”) authorizing the subdivision of a 61 acre tract of land into 55 single family house lots
and the related construction of roadways and utilities (“Project”). The appeal concerns whether
the Project conforms with 10 V.S.A. 4 6086(a)(l)(E) (streams), (l)(G) (wetlands), (4) (soil
erosion), (5) (traffic), (8) (aesthetics), (8)(A) (wildlife habitat), (9)(B) (primary agricultural soils),
and (10) (local and regional plans) (“Criteria l(E), l(G), 4, 5, 8, 8(A), 9(B), and 10”
respectively).

As explained more fully below, the Environmental Board (“Board”) concludes that the
Project complies with Criteria l(E), l(G), 4,5, and 8(A). The Board also concludes that the
Project does not comply with Criteria 8,9(B), and lO(loca1  plan). Accordingly, the Board
declines to issue a permit for the Project as proposed.

I. PROCEDURAL BACKGROUND

On June 24, 1998, the District #6 Environmental Commission (“Commission”) issued
Land Use Permit #4C1013 and supporting Findings of Fact and Conclusions of Law and Order to
the Applicants. Dn June 29, 1998, the Commission issued Land Use Permit #4C 1013
(Corrected) (“Permit”). This Permit applied to lands located off of Hinesburg and Van Sicklen
Roads in South Burlington and authorized the subdivision of a 62 acre tract of land into a 55 lot
subdivision and the related construction of roadways and utilities.

On July 24, 1998, Friends of Muddy Brook Basin (“FMBB”)  filed a Motion to Alter
Decision which was subsequently denied on August 3, 1998. On September 2, 1998, FMBB, by
its attorney, Stephanie Kaplan, tiled an appeal with the Board contending that the Commission
erred in finding that the subdivision will comply with Criteria I(E), l(G), 4, 8, 8(A), and 10.

On September 2, 1998, Michele  Auclair (“Auclair”),  by her attorney, filed an appeal with
the Board contending that the Commission erred in denying her party status on Criteria 3 (water
supply), 4, 5,8,9(B), 9(C) (forest and secondary agricultural soils), and 10 and with regard to the
Project’s compliance with these same criteria.
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On October 2, 1998,  the Board Chair, Marcy Harding, convened a prehearing conference
in Montpelier, Vermont.

On October 5, 1998, Chair Harding issued a prehearing conference report and order
(“Prehearing Order”) which is incorporated herein by reference. The Prehearing Order set forth,
among other things, a schedule of dates for tilings by the parties, the second prehearing
conference, the site visit, and the hearing. By its own terms, the Prehearing Order was binding
on all parties unless a written objection to it was filed on or before October 20, 1998. No
objections were filed.

On October 7, 1998, Auclair filed Supplemental Memorandum in Support of Party Status
Request of Auclair with attachments.

On October 13, 1998, the Applicants filed a Fesponsive  Memorandum regarding
Auclair’s party status.

On October 2 1, 1998, at the request of FMBB , Chair Harding and Board Member Samuel
Lloyd conducted a site visit. At the close of the visit. Chair Harding stated the observations that
she would read into the record at the hearing and gavm:  the parties an opportunity to supplement
with additional comments.

On October 28, 1998, the Board deliberated on the issue of Auclair’s party status and on
October 30, 1998, the Board issued a Memorandum of Decision, incorporated herein by
reference, granting Auclair party status on Criteria 5, 8, 9(B), and 10 and denying her party status
on Criteria 3, 4, and 9(C). The Board also dismissed the appeal as to Criteria 3 and 9(C).

On November 6, 1998, Auclair filed Motion t 3 Reconsider the Denial of Party Status
Under Criterion 9(C) (“Motion”).

On November 17, 1998, Auclair, FMBB, and the Applicants filed their lists of exhibits
and pretiled  direct testimony.

On November 23, 1998, the Board deliberated on Auclair’s Motion, and on November
25, 1998, the Board issued a Memorandum of Decision, incorporated herein by reference.
denying Auclair’s Motion.

On December 8. 1998, the Applicants filed rebuttal testimony and exhibits
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On December 9, 1998, Auclair and FMBB filed their rebuttal testimony and exhibits, and
through FMBB’s  attorney, the parties requested that the December 29, 1998 date for filing of
objections and proposed findings be extended until December 3 1, 1998 at noon.

On December 22, 1998, Chair Harding issued a Revised Scheduling Order extending the
date for filing of objections and proposed findings to December 3 1, 1998 at noon.

On January 15, 1999, Chair Harding convened a second prehearing conference by
telephone with the following participants: Applicants by their attorney Carl Lisman; Auclair, by
her attorney Liam Murphy; and FMBB by their attorney Stephanie Kaplan.

On January 19, 1999, Chair Harding issued Preliminary  Rulings on Evidentiary
Objections, incorporated herein by reference.

On January 20, 1999, the Board convened a hearing at the South Burlington Town
Offices with the following parties participating: Applicants by their attorney Carl Lisman;
Auclair, by her attorney Liam Murphy; and FMBB by their attorney Stephanie Kaplan. Parties
were given an opportunity to object to the Chair’s Preliminary Rulings on Evidentiary
Objections. The only objection was by Au&r, through her attorney, objecting to admission of
exhibit D-17. The Board deliberated on the objection and approved the Chair’s Preliminary
Rulings allowing admission of D-17 for the limited purpose of bases of opinion testimony
pursuant to VRE 703 and to give it the weight, if any, to which it would be entitled.

After opening statements, the Board, accompanied by the parties, their representatives
and witnesses, visited the site of the proposed Project and the surrounding area. After placing the
observations of the October 2 1, 1998 site visit and the January 20, 1999 site visit on the record,
the Board Chair gave the parties an opportunity to supplement the observations for the record
then accepted documentary and oral evidence into the record. The parties agreed that the Board
could rely on the Commission’s Decision and Permit for the limited purpose of providing
information for general background description of the Project and on matters not contested in the
appeal. At the end of the hearing, the parties waived closing argument, choosing to tile their
arguments in writing with their supplemental proposed findings of fact and conclusions of law on
February 2, 1999.

After recessing the hearing the Board deliberated on January 20 and 27, 1999.

On February 2, 1999, the parties filed supplemental proposed findings of fact and
conclusions of law. On this same date, the Applicants riled Declarations of Covenants,
Easements and Restrictions for the Project, which they had previously provided to the other
parties.
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On February 24, March 24, and April 28, 1999 the Board deliberated concerning this
matter. Following a review of the evidence, filings, and the arguments presented in the case, the
Board declared the record complete and adjourned. This case is now ready for decision. To the
extent any proposed findings of fact and conclusions of law are included below, they are granted;
otherwise, they are denied. See Secretarv.ry&tural  Resources v. Uooer  Valley
Reg iona l  Land f i l l., 167 Vt. 228,241 (1998); &ition of Village of Hardwick  Electric
Department, 143 Vt. 437,445 (1983).

II. ISSUES

1. Whether, pursuant to 10 V.S.A. $6086(a)(l)(E),  the Project will, if feasible,
maintain the natural condition of the Muddy Brook and its tributaries, and will not endanger the
health, safety, or welfare of the public or of adjoining landowners by causing contamination of
these waters from polluted runoff from the Project’s activities.

2. Whether, pursuant to 10 V.S.A. §6086(a)(  l)(G), the Project will not violate the
rules of the water resources board, as adopted under section 905(9) of title 10, relating to
significant wetlands.

3. Whether, pursuant to 10 V.S.A. $6086(a)(4), the Project will cause unreasonable
soil erosion or reduction in the capacity of the land to hold water so that a dangerous or
unhealthy condition may result.

4. Whether, pursuant to 10 V.S.A. $6086(a)(5), the Project will cause unsafe
conditions with respect to use of the proposed state htghway  and transportation.

5. Whether, pursuant to IO V.S.A. $6086(a)(8), the Project will have an undue
adverse effect on the aesthetics, scenic or natural beany of the area, historic sites or rare and
irreplaceable natural areas.

6. Whether, pursuant to 10 V.S.A. $6086(a)(8)(A), the Project will destroy or
significantly imperil necessary wildlife habitat.

7. Whether, pursuant to 10 V.S.A. $6086(a)(9)(B),  the Project will significantly
reduce the agricultural potential of the primary agricultural soils.

8. Whether, pursuant to IO V.S.A. §6086(a)(lO), the Project is in conformance with
the South Burlington Comprehensive Plan and the C’littenden  County Regional Plan.
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III. OFFICIAL NOTICE

The Board may take official notice ofjudicially cognizable facts in contested cases. 3
V.S.A. 4 SlO(4).  Official notice of a judicially cognizable fact may be taken whether requested
or not and may be done at any stage of the proceeding. 3 V.S.A. 9 810(4);  VRE 201(c) and (0.
Upon timely request, a party is entitled to an opportunity to be heard as to the propriety of taking
official notice and the tenor of the matter noticed. sf;n VRE 201(e).

At the hearing, the parties agreed to the Board taking official notice of Exhibit D-23
Overall Site Plan and the Commission’s Decision and Permit as to matters not on appeal and
excluding associated exhibits.

IV. FINDINGS OF FACT

Thejndings  offact below are organized into a general section followed by sections
related to the specific issues. Because many  findings are relevant to more than one issue, the
findings should be read as cumulative. Where findings from the generai  category or another
specific category are relevant, they are assumed and not repeated.

General

1. The Project is located on approximately 61 acres at the comer of Hinesburg Road (also
referred to in the evidence as Route 116) and Van Sicklen  Road in the City of South Burlington
(“Project Tract”) on lands owned in fee simple by the Nile and Julie Duppstadt & John and
Deborah Alden.

2. The Project Tract is located in the outer fringes of the area commonly referred to as the
Southeast Quadrant (“SEQ”) of South Burlington. The Project Tract’s eastern boundary almost
coincides with the eastern boundary of the SEQ and its southern boundary adjoins the Auclair
farm through which runs part of the SEQ’s southern boundary.

3. On May 19, 1997, the Applicants filed an application for an Act 250 permit in which they
proposed to subdivide the Project Tract into a 62 lot residential subdivision with associated
construction of roadways and related utilities.

4. On October 27, 1997, the Project was altered to minimize the impacts on wetlands by
reducing the number of lots from 62 to 55 and by reducing the length of roadways.

5. The comer of Van Sicklen  Road and Hinesburg Road is marked by the historic Old Stone
House, the homestead of the Project Tract.
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6. Until recently, much of the Project Tract was used as sheep pasture.

7. The Project Tract is visually interesting and diverse containing old stone walls, a
deciduous hedgerow, a large meadow, wetland areas, and a hemlock ridge all visible from or
along its Van Sicklen  Road boundary.

8. The views from the Project Tract are generally of farms and undeveloped land.

9. From within the Project Tract, except for limited areas where vegetation screens the view,
one can observe the vehicles traveling on Van Sicklen  Road.

10. Cattails grow in the vicinity of Lot 58 and red osier dogwood grows in the area of Public
Road A (a road within the subdivision) near Lots 15 ald 16 from where the Auclair property,
home, and grazing cows are also visible.

11. When viewing the Project Tract from Hinesbug  Road, the hemlock ridge is visible
through the trees in the location of the house sites on the eastern portion of the Project Tract

12. From the Van Sicklen  Road boundary of the Project Tract facing north, the land is
generally undeveloped. Only the Ledge Knoll development is partially visible in the background
as a ridge separates the Project Tract from the Ledge Knoll and Butler farms developments.

13. The Auclair farm, a large working dairy farm with several houses and a large barn, is
located on the boundary to the south of the Project Tract on Hinesburg Road.

14. South of the Auclair farm buildings on Hinesburg Road there are wide areas of open
space.

15. The general area surrounding the Project Tract consists primarily of large open spaces
and homes on large lots.

16. From different locations in the vicinity of the Project, higher density development such as
M.L., Butler Farms, and Ledge Knoll are visible in the distance.

17. The Project’s fifty-five lots vary in size. Twelve of the lots are smaller than % acre;
twenty-four lots are between ‘/a and % acre; fourteen lots are between % and I acre and five lots
are between 1 and nearly 5 acres in size.
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18. Access to the lots from Van Sicklen  Road is by an individual drive for Lot 8, a shared
drive for Lots 6 and 7, and over Public Road A for 19 lots and Public Road B for 28 lots, as
shown in the Project Plans.

19. Access to Hinesburg Road will be provided by a shared driveway (“Private Lane A”) for
Lots 2 through 5.

20. Lots 2 through 5 front on the Hinesburg Road and have a 300 foot prohibition of
buildings, as required by the South Burlington zoning ordinance.

21. The buildings along Van Sicklen  Road will be set back more than 75 feet from the Van
Sicklen  Road right-of-way, and will be visible from the road during most of the year.

Criterion l(E) (streams), Criterion l(G) (wetlands) and Criterion 4 (erosion)

22. The Muddy Brook crosses the southeast comer of the Project Tract. The proposed area
for development is on the westerly side of the Muddy Brook. A wooded ridge separates the
mid-portion of the Project Tract from the Muddy Brook.

23. An existing residence with a man-made pond (“Fife Pond”) and surrounding lawns is
located at the northeast comer of the Project Tract and separates the northeast portion of the
Project Tract from the Muddy Brook.

24. In relation to the Muddy Brook, the closest disturbance caused by the Project would be
the proposed pump station located on Van Sicklen  Road in the northeast comer of the Project
Tract. The pump station would be located approximately 200 feet from the brook,

25. On the southerly portion of the Project Tract, the disturbance closest to the Muddy Brook
would be the construction of a grass swale. It would be a temporary disturbance located
approximately 280 feet from Muddy Brook.

26. Three small intermittent drainage swales that are tributaries of Muddy Brook converge on
the Project Tract and flow east through a drainageway to the Fife Pond on the neighboring
property.

27. One of these drainage swales extends across the Project Tract from a culvert under
Hinesburg Road, and flows through an incised ditch to the meadow on the lower portion of the
Project Tract. The other two swales collect run-off from the Auclair farm pasture.
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28. The drainageway into which the three drainage swales converge, extends through a
shallow vegetated swale across the meadow on the lower portion of the site. Heading easterly
from the meadow, the incised drainageway travels through an area with shrubs and brush to the
Fife Pond on the adjacent parcel.

29. In the lower portion of the Project Tract, the di,ainageways are located within wetlands
which will be preserved.

30. A wetland buffer will be established and included in applicable lots’ deeds. Mowing,
removal of vegetation, or other alteration (except for annual mowing in meadow areas) will be
prohibited. Wetlands buffer areas will also act as buffers for the drainageways.

31. The buffer will provide a vegetated strip for filtration and treatment of run-off.

32. The Subdivision’s Private Lane B and Public E:oad B will both cross the drainage swales
and the Class II wetland. Given the Project’s design, ihese two crossings are necessary to access
the southerly portions of the Project Tract.

33. At the crossings, the culverts and grass swale l’eading to and from the pipe will follow tht
existing stream alignment. Filled slopes at the wetland and swale crossing are to be minimized.
Silt fencing will be placed at the toe of the fill to control erosion, and the fill slopes will be
grassed.

34. The stormwater management system for the Project has been designed in accordance with
the Department of Environmental Conservation (“DE(Y) Stormwater Management Procedures.

35. The Project has been reviewed by the Wastewater Management Division of the Agency
of Natural Resources (“ANR”) and was issued Stormwater Discharge Permit #l- 1299.

Criterion l(G)

36. Two wetlands located on Project Tract have been designated as Class II wetlands by the
Water Resources Board in the Vermont Wetland Rulez.  (“VWR”).

37. The larger Class II wetland (“large wetland”) is contiguous to a wetland identified as an
open-water wetland and the smaller Class II wetland (‘small wetland”) is contiguous to a
wetland identified as a scrub shrub wetland in the Vermont Significant Wetlands Inventory maps

38. The large wetland is a three acre, wet meadow, scrub shrub, and forested wetland and is
part of a tributary to Muddy Brook.
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39. The small wetland is 10,000 square feet and is connected to a Vermont Significant
Wetlands Inventory-mapped wetland by a culvert under Van Sicklen  Road.

40. A 25,000 square foot Class III wetland with dogwood shrubs is located within 50 feet of
the forested wetland and there are several other areas of Class III wetland meadows in the open
field.

41. The Project has received the necessary state and federal wetlands permits.

42. The U.S. Army Corps of Engineers issued a verification for Nationwide Permit #26
authorizing the construction of the Project.

43. In addition, the ANR Department of Environmental Conservation (“DEC”), Water
Quality Division has issued bdit-
(“CUD”) for the Project. The CUD was not appealed. a

and ent, File #95-455

44. While the members of the FMBB participated in the proceedings pursuant to which the
CUD issued, the group did not challenge the CUD in a separate appeal.

45. The CUD concludes that the Class II wetlands provide five of the ten functions listed in
Section 5 of the Vermont Wetland Rules, including:

1. Water storage for flood water and storm runoff;
2. Surface and ground water protection;
3. Fisheries habitat;
4. Wildlife and migratory bird habitat; and
10. Erosion control through binding and stabilizing the soil.

46. According to the CUD, other Section 5 functions (5,6,7, 8 and 9) are either not present
in the Project’s Class II wetlands or are present at such a minimal level as to not be protected
functions.

47. According to the CUD’s finding of fact #9, “Thirteen lots, ranging in size from 33,000 sf
[square feet] to 13,300 sf contain 25% to 50% buffer and/or wetland.”

48. A total of 19 lots contain some wetland buffer, and 13 house lots contain some wetland
area within their borders.

49. The wetlands will be impacted by 16,490 square feet of roadway and the wetland buffer
by 37,253 square feet of road crossings and creation of a storm pond.



Nile and Julie Duppstadt & John and Deborah Alden
Land Use Permit #4ClO13 (Corrected)-EB
Findings of Fact, Conclusions of Law, and Order
Page 10

50. The CUD concludes that the proposed conditional use will have no undue adverse effects
on the protected functions of the significant wetland on this property provided that the provisions
of the application are supplemented with the procedures described therein, including the
Project’s Declaration of Covenants, Easements and Restrictions.

51. The Applicants’ Declaration of Covenants, Easzments  and Restrictions (“Declaration”)
for the Project contains provisions designed to preserve the wetlands and buffers.

52. Section 2.05 of the Declaration states:

Portions of Lots l7-20,34-3Y,41-43,47  and 51-55 c o n t a i nWetlands.
wetlands and /or wetland buffer areas as defined and protected by Vermont law.
These wetland and wetland buffer areas are designated as such on the Plan. These
designated wetlands and wetland buffer area may not be filled, excavated, graded,
cultivated, mowed or developed as lawn. There shall be no dumping of grass
clippings, yard waste, brush, other refuse or other wastes of any description in any
such wetland or wetland buffer area. Wetland buffer areas containing pine trees
are to be left undisturbed except for occasional light pruning and thinning that do
not alter the essential nature of the areas as they now exist. The dividing line
between wetland buffer areas and upland areas IS marked intermittently by metal
stakes and by cedar or other wetland-tolerant species of tree placed by the
Declarants. These trees shall not be removed if in a healthy state.

53. Section 6.06 of the Declaration states:

Wetlands Enforcement. The prevention and elimination of violations of
Section 2.05 of these covenants, concerning areas designated as wetlands and
wetland buffer areas by the State of Vermont, is hereby declared to be a function
of the Association that promotes the health, safety, and welfare of the Lot Owners.
Without limiting any other powers or remedies ,ivailable  to the Association or to
any Owner, the Association shall employ the prflcedure  established in this Section
6.06 if any Owner alleges to the Association in writing that any other Owner has
violated a provision of Section 2.05. Upon receipt of such written allegation
(which may be anonymous, but which must identify the alleged violator and the
activity constituting the violation), the Association’s  Board of Directors shall
promptly investigate the alleged violation. If the Board of Directors, or its
designated representative, determines, in the Board’s sole discretion, that a
violation has occurred, the Board of Directors shall thereupon give written notice,
hand delivered or mailed, to the Owner determined to have committed the
violation. The notice shall describe violation (including date and location). The
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notice shall also inform the violator that the violator is to cease any further
violation activities immediately and is to remedy any damage caused by the
violation within 14 days of the giving of notice. Any violator who fails to comply
with such a notice shall be fined the sum of $500, plus the Association’s legal fees
and costs and the cost of any remediation not complete within such 14 day notice
period, by the Association. This sum shall be a personal liability of the violation
Owner and shall be a lien on the Owner’s Lot in the same manner as an
assessment under Article VII of these covenants.

Criterion 4

54. Where construction will occur along areas sensitive or susceptible to erosion, erosion
control measures would be implemented.

55. During construction, silt fences and hay bale dams will be used to control erosion and
run-off.

56. Approximately 13 percent of the Project will consist of impervious surfaces, including
roadways, buildings and drives.

51. Swales, basins and stone outfalls  will be utilized at discharge points to reduce stormwater
velocity.

58. Public streets will be paved, private lanes will have a gravel wearing surface with grass
shoulders, and the remaining disturbed areas will be grassed.

59. The stormwater management system includes permanent and temporary erosion control
measures.

Criterion 5

60. Traffic studies and reports for the Project were prepared at a time when 64 house sites
were proposed. For the purposes of the considerations under Criterion 5, the Project’s reduction
in the number of house lots to 55 does not affect the validity of the traffic studies and reports.
Instead, the traffic studies and reports represent a conservative estimate of the Project’s effects on
traffic congestion and safety.

61. Access to most of the Project lots is from Van Sicklen  Road onto the Project’s Public
Roads A and 8. Three lots will have driveway access onto Van Sicklen  Road, and four lots have
access onto the Hinesburg Road via the Project’s Lane A.
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62. The posted speed limit for Hinesburg Road in the area of the Project is 50 mph. The
posted speed limit for Van Sicklen  Road in the area of the Project is 35 mph.

63. The intersections of Van Sicklen  Road with Public Roads A and B and Lane A with
Hinesburg Road all meet the recommended minimum safe stopping sight distances and
intersection sight distances.

64. For 1997, the anticipated construction year in the original traffic report, the average
annual daily traffic on Hinesburg Road south of the Van Sicklen  Road intersection was 5,530
vehicles per day. Based on the Vermont Agency of Transportation’s average growth rates for
urban roadways, it is anticipated that this number will increase to 6,010 vehicles per day by
2002.

65. It is estimated that 16% of the Project’s traffic will travel to and from the south via
Hinesburg Road, resulting in an additional 84 vehicle:; per day on Hinesburg Road south of the
intersection with Van Sicklen  Road. The information on which this estimation is based is
derived from an article in the Burlington Free Press.

66. The Auclairs must cross their cows two times ‘Jaily across Hinesburg Road to the south o,.
the Project and the Hinesburg Road-Van Sicklen  Road intersection,

67. Immediately north of the Auclairs’ farm there is a curve in Hinesburg Road which blocks
the visibility of the area of the cow crossing to southbound drivers until after they round the
curve.

68. Although motorists may be warned of approaching cattle crossings by a variety of traffic
devices, including traffic cones, flaggers and crossing signs with and without activated lights,
currently, there are no safety devices on the Hinesburg Road warning motorists of the Auclair
cattle crossing.

69. The road configuration combined with the 50 mph speed limit results in a dangerous
highway traffic condition in the area of the Auclairs’ farm when the farmers are actually crossing
the cows across the road.

70. increased  traffic on the Hinesburg Road in the area of the crossing will increase the risk
potential at the cattle crossing and exacerbate this dangerous situation.

Criterion 8
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71. The South Burlington zoning regulations (“Zoning Regulations”) specifically address the
SEQ in Article VI.

72. Subsection 6.00 Purpose of the Zoning Regulations states

A Southeast Quadrant District (SEQ) is hereby formed in order to
encourage open space preservation, scenic view and natural resource
protection, wildlife habitat preservation, continued agricultural use and
well planned residential use in the largely undeveloped area of the City
known as the Southeast Quadrant. The open character and spectacular
scenic views offered in this area have long been recognized as very special
and unique resources in the City and worthy of protection. The location
and clustering of buildings and lots in a manner that will best preserve the
open space character of this area shall be encouraged. Any uses not
expressly permitted are prohibited except those which are allowed as
conditional uses.

73. Section 6.30 of the Zoning Regulations is captioned “Designation of Restricted Areas”
and in its subsection 6:301 states:

Restricted Areas are hereby designated in the Southeast Quadrant District
as shown and identified on a map entitled, “Southeast Quadrant Official
Zoning Map”, which is incorporated into this bylaw.

74. The eastern and southeastern portions of the Project Tract are designated as “restricted
areas” on the SEQ Official Zoning Map. (Exhibit F-5) Approximately one half of the Project
Tract is designated as “restricted areas” on the SEQ Official Zoning Map.

75. Subsection 6.302 provides:

In any location where uncertainty exists regarding the exact boundaries of
a restricted area as shown on the Southeast Quadrant Official Zoning Map,
an affected property owner may submit a written request that the Planning
Commission define the location of the boundary. The Planning
Commission shall consider a request to define the location of a boundary
at a meeting of the Planning Commission held within 60 days of receipt of
a written request. At the meeting, the Planning Commission shall provide
an opportunity for persons interested in the restricted area to present
information relevant to determining the location of the boundary. Within
30 days following such meeting, or any continuation thereof, the Planning
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Commission shall establish the locaticn  of the boundary of the restricted
area giving consideration to the origin11 intent or purpose for designating
the area.

76. There was no evidence submitted citing the uncertainty of the boundaries of the
“restricted areas” in the Project Tract, nor was there any evidence of any written request made
pursuant to Subsection 6.302 that the Planning Commission define the location of the boundary
in the area of the Project.

77. Subsection 6.303 provides:

Areas not located within a restricted area designated pursuant to Section
6.301 above shall constitute development  areas.

78. Subsection 6.501 ofthe Zoning Regulations specifies the only activities that are permitted
in designated restricted areas.

79. Subsection 6.501 states:

(4 Construction of access driveways, roads, and appurtenant
improvements to serve approved development or uses.
(b) Construction of utility services provided they are placed
underground. Appurtenant facilities such  as transformers and amplifiers
may be installed at ground level where such is in accordance with accepted
industry standard.

:;
Accepted agricultural and silvacultural  practices.
Public recreation paths.

(e) Subject to the limitations applicable to non-complying structures in
Section 26.00 of this bylaw, alteration of structures located in a restricted
area on the date this provision become! effective.
0 Structures which are accessory to any structure subject to
subsection (d) above.
(6) Outdoor recreation facilities, including accessory buildings and
structures.
(h) The Planning Commission, taking into consideration the standards
set forth in Section 6.606, below, may approve construction of one single-
family residence in the restricted area on a lot in existence on the date this
provision becomes effective if such lot is:

(i) located entirely within the restricted area; or
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(i)

(ii) located substantially within the restricted area with an
insufficient portion of the lot located in the development area to
accommodate construction and use of a single-family residence.
Municipal facilities.

80. Subsection 6.602 of the Zoning Regulations pertains to Planned Residential
Developments (“PRD”) and when such development activities in restricted areas may occur.

81. Subsection 6.602 states:

In connection with approval of a Planned Residential Development, the
Planning Commission may allow development activities in addition to
those authorized under Section 6.501 to occur in restricted areas or allow
residential lots or portions of residential lots to be located in restricted
areas provided the Commission determines that such development
activities are consistent with the intent and purpose of the Southeast
Quadrant District.

82. Subsection 6.606 of the Zoning Regulations pertains to PRDs and states, in pertinent part:

The Planning Commission shall review proposed development activity or
the location of residential development lots in a restricted area according
to the following criteria:

(a) Designated open space shall be located so as to maximize the
aesthetic enjoyment of users of the site, surrounding properties,
and roads in the vicinity.

(b) Proposed buildings, lots, streets and other structures shall be
placed so as to maximize potential of land for open space and
natural resources preservation, scenic view protection, and /or
continued agricultural use. In an effort to maximize the above
goals, the following shall be considered:

(i) Existing natural resources on the site including streams,
wetlands, floodplains, conservation zones, wildlife habitats
and special features such as mature maple groves or unique
geologic features.
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(ii) Scenic view corridors from existing or planned public
ways.

(iii) Existing agricultural  use and/or  ability of the land to
be improved for agriculture.

(iv) Size and shape of contiguous open space and potential
for combination with open space and adjacent lots.

(v) Natural topography and existing vegetation and forest
lands.

83. Subsection 6.40 of the Zoning Regulations provides for the Establishment of Residential
Development Density in the SEQ. Subsection 6.401 provides that: “The maximum development
density for residential development of a parcel of land or portion of a parcel of land located in the
Southeast Quadrant District shall be 1.2 residential UT its per acre.”

Criterion S(A)

84. No necessary wildlife habitats decisive to survival of a species were found on the Project
Tract.

85. There are no known threatened or endangered animals or plants on the Project Tract

86. The Muddy Brook wetland does provide concentrated habitat, however there was no
evidence that it is decisive to the survival of any species of wildlife during any period in its life.

87. The Muddy Brook wetland habitat is separated from the Project through horizontal
distance, vegetative cover and topographic relief.

88. The Project houses would be located more thal350  feet from the Muddy Brook wetland
and would be separated by dense vegetation, and have a forested ridge which provides a barrier
separating the Project from the marsh.

89. The Project would not contribute to the existing threshold limits of disturbance to the
marsh caused by neighboring pre-existing homes and improvements.

90. Development may cause direct and indirect impacts on wildlife habitats. A direct impact
is the physical loss of habitat through such activities as land clearing, filling, and building. An
indirect impact to wildlife habitat is the disruption in use of the habitat by wildlife.
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91. Because topographic features separate the Project from the Muddy Brook wetland habitat,
any direct or indirect impacts the Project would have on that habitat are reduced or eliminated.

Criterion 9(B) (primary agricultural soils)

92. The bulk of the surfacial soils on the Project Tract are made up of lacustine clays
(Vergemres  series) or silty clays (Covington series) with some limestone rock outcrops or small
ridges where the soil has a higher loam content.

93. The soils on the Project Tract that are best suited for crop production are the Vergennes B
series soils. They are located in two areas: one to the south of the Old Stone House (“upper
meadow”) and the other in an area contiguous to the Auclair  property and southeast of the Old
Stone House (“lower meadow”).

94. The lower meadow is approximately nine+ acres in size and is bounded on the west by a
wooded slope, on the north by Van Sicklen  Road, on the east by wetland areas, and on the south
by the Project Tract’s drainageway.

95. The Project is designed to devote the lower meadow almost exclusively to house lots and
public roadways.

96. The upper meadow is approximately five+ acres in size and is located in the small field
south of the Old Stone Farmhouse on the western side of lots 1 through 5 and bordering on the
east side of Hinesburg Road. The lots’ shared driveway cuts between lot 3 and lot 4 in the upper
meadow to provide access to the house lots.

97. Both the upper and the lower meadows are well supplied with plant nutrients and are very
responsive to the use of fertilizers and liming amendments.

98. There are areas on the Project Tract that have wetness limitations for farming operations,
but they are primarily associated with the Covington and Livingston silty clays. Any wetness
limitations in the two areas of the Vergennes B soils can be overcome by timing the use of field
equipment operations or through the use of artificial drainage.

99. Both the upper meadow and the lower meadow, independent of each other, are of
sufficient size and capable of supporting or contributing to an economic agricultural operation.
Both have a history of being used for pasture and production of crops such as hay, soybeans, and
Sudan  grass.

100. Neither the upper nor the lower meadow have average land slopes which exceed 15%
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101. Together the upper and lower meadows form a combined total of 1 S acres of primary
agricultural soils which comprise 25% of the 61 acre Project Tract.

102. Of the 15 acres, the 5 + acres that comprise the upper meadow will be subject to an
easement which permits future agricultural use while ‘he remaining 9 + acre lower meadow will
be covered with house sites and associated roadways.

103 With regard to the upper meadow, the Applicants have proposed to keep the area open for
possible agricultural use as demonstrated in their proposed Declaration of Covenants, Easements
and Restrictions for Old Stone Farm, Lots 1-8 (“Declaration, Lots l-8”).

104. Declaration, Lots 1- 8, in pertinent part provides:

Section 2. a This Declaral  ion shall burden and benefit the
Premises, and any and all parcels that may be subdivided from the
Premises in the future, for a period of 25 years from the date hereof. This
Declaration shall automatically be renewed for an additional period of 25
years at the conclusion of the original 25-year term, unless terminated by
an instrument in recordable form executed by each of the then record
owners of the eight lots comprising the Premises.

Section 4. Common Agriculturd&. The De&rants
contemplate the possibility that portions of Lots 1, 2, 3. 4 and 5 identified
as “Easement on Lots l-5 Reserved For Possible Future Agricultural Use”
on the Plat  may be used together in the future as a common agricultural
unit (as, and without limitation, for the pasturing of farm or pet animals or
the cultivation of forage or food crops). The operation may involve
cultivation, spraying, using appropriate agricultural chemicals, disposing
of organic waste, installing water and soil conservation facilities, and other
accepted agricultural practices. No owner of any of the Lots shall have the
right, by legal process or otherwise, to prevent, stop, control or restrict any
such enterprise, so long as the enterprise is conducted in good faith and in
a good and husbandlike manner according to then-accepted agricultural
practices. The ordinary odors, sights, sounds, dust and similar emissions
resulting from agricultural activity that <complies  with this Section shall
not be deemed objectionable. Regardless  of the presence or absence of
any joint or separate agricultural activity, the common agricultural portion
(as shown on the Plat) of each of Lots 1,2,3.4  and 5 must be mowed or
hayed at least once a year by the respective owners of the Lots acting
either separately or in concert.
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105. The Applicants have not presented financial data concerning the fair market value of the
Project Tract nor have they presented evidence of alternative designs for the Project which would
use less of or preserve the primary agricultural soils.

106. Eight of the lots of this concentrated residential development border right on the
boundary of the Auclair’s pasture.

107. Noises, dusts and odors typically associated with fuming operations are incompatible
with the typical uses of intense residential development, especially outdoor uses such as
backyard recreation. In addition, unrestrained household pets harass livestock.

108. Often these incompatible uses give rise to complaints and disputes that must be addressed
and may lead farm families to leave the area.

109. In addition, farm fields are inviting to neighborhood children for exploration and to adults
for use as areas in which to discard unwanted items such as stones, brush, grass cuttings, and
Christmas trees. Additional conflict may arise from trespass and injury that may result.

110. The Applicants have offered to address the negative potential that can result from the
close proximity of a residential subdivision and an operating agricultural operation by two
specific provisions in the Declaration (pertaining to Lots 9-55) and in the Declaration, Lots l- 8

111, Section 4.07 of the Declaration, Lots 9-55 and Section 5 of the Declaration, Lots 1-8 in
relevant part read substantially the same. Section 4.07 states:

Ber’muActivities  The De&rants or their successorsr
or assigns, or other neighboring property owners, may conduct agricultural
activities on land that is adjacent to or nearby the Property. The activities
may involve cultivating, spraying, using appropriate agricultural
chemicals, disposing of organic waste, installing water and soil
conservation facilities, and other accepted agricultural practices. No
owner of any a Lot shall have the right, by legal process or otherwise, to
prevent, stop, control or restrict any such activity, so long as it is
conducted in good faith and in a good and husbandlike manner according
to then-accepted agricultural practices. The ordinary odors, sights, sounds,
dust and similar emissions resulting from agricultural activity that
complies with this Section 4.07 shall not be deemed objectionable.
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112. Section 2.07 of the Declaration, Lots 9-55, mffer Areas Alone South Boundam  states:

The most southerly 30 feet of Lots 19,20,38,39  and 40, and so much of
Lot 42 and 43 as is within 30 feet of the lands of the Auclair family, shall
be set aside as a “buffer” area to separate activities on those Lots from
agricultural uses on the lands immediately southerly thereof now owned
by the Auclair family (the “Buffer Are.%“). No buildings shall be
constructed or occupied in the Buffer Area; existing trees, as initially
supplemented by the Declarants, are intended to provide a visual and
physical separation between the Property and such agricultural uses; the
Homeowners’ Association may, at its cost, plant, maintain, cultivate, trim.
remove and replace the trees within the Buffer Area on an [sic] Lot for this
purpose. Otherwise, all costs of ownership of the Buffer Area shall be the
responsibility of the Owner of the Lot eon  which a Buffer Area is located.

113. The Applicants do not own other lands that would be appropriate for the Project

Criterion 10 (local and regional plans)

114. The application for an Act 250 permit was tiled on May 19, 1997

115. The applicable local plan is the 1996 Comprehensive Plan of the City of South
Burlington, Vermont (“City Plan”).

116. The City Plan has numerous provisions relevaat to the Project and the area of the SEQ
where the Project is located. These provisions are recounted in the following findings #I 17
through 128.

117. Chapter III, COMPREHENSIVE PLAN GOALS Land Use Distribution section states:

The City shall encourage a land use pattern generally consisting of a
higher density, compact urban core in the Dorset Street/Corporate Way
area (i.e., proposed City Center), continued investment and growth in the
City’s existing developed corridors (i.e.,  Shelbume Road and Williston
Road corridors), and generally decreasmg  densities and less intensive uses
toward the more rural communities to l.he south and southeast.
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118. Chapter V LAND USE states that the City’s land use policy is based on several
objectives, including:

5. Support the growth center concept adopted by the region and state
through promotion of a land use pattern in the City generally consisting of
a higher density, compact urban core in the Dorset Street/Corporate Way
area, continued investment and growth in the City’s existing developed
corridors (i.e., Williston and Shelbume Roads), and generally decreasing
densities and less intensive uses toward the more rural communities to the
south and southeast.

119. Chapter V, LAND USE, Section B. FUTURE LAND USE provides a discussion of the
“various land use categories and areas of special concern” which includes the following section
on the Southeast Quadrant:

The Southeast Quadrant is the area within the City lying south of
I-89 and east of Spear Street. This area still retains an open, rural
character and affords mrmerous  spectacular views of the Green
Mountains, Adirondack Mountains and Lake Champlain.
Considering South Burlington’s location in relation to the
County’s urban core, the SEQ has experienced intense
development pressures over the last decade and will continue to
experience such pressures in the coming years. While the City
intends to accommodate residential growth in the majority of the
SEQ, the City will stress innovative designs and layouts which
work to preserve open space, natural resources and scenic views,
andpromote  the continuance of agricultural use. A more detailed
discussion of the City’s SEQ is contained within Chapter XV of
this plan [emphasis added].

120. Chapter V, Section C BS, subsection 5, Southeast Quadrant, states:

The Quadrant should be developed in a gradual, well planned manner that
provides a variety of development patterns. An overall density in the low
moderate range should be maintained and development designs stressed
which preserve the open, special characfer  of the SEQ (see also more
detailed discussion and recommendations contained in Chapter XV,
Southeast Quadrant) [emphasis added].
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121. The City Plan does not define “low moderate c:ensity”  and therefore is ambiguous in
regard to the recommended residential density for the area where the Project Tract is located

122. The topic of Chapter XV of the City Plan is the SEQ

123. The City Plan’s Chapter XV, Section D. LAND USE, subsection a.) Residential states, in
pertinent part:

The type of residential development that has occurred in the Quadrant in
the past 20 years has been primarily upoer  income housing. The City
strongly encourages a variety of housing types in the quadrant, not only in
terms of development densities and design, but in terms of affordability.
A variety of development patterns and 1 ayouts as well as both single and
multi-family units should be promoted. All residential developments
should preserve open space and the umque aesthetic and natural qualities
of the Quadrant while serving a wide rage of income levels [emphasis
added].

[U]ntil such public transportation is available in the Southeast Quadrant,
the City feels that housing for low and very low income households is less
feasible for the Quadrant. Instead, the City  shouldfocus its efforts to
encourage affordable housing in the Quadrant on housing which is
affordable to moderate income househcjlds.  As development and
population densities facilitate the expansion of public transportation into
the Quadrant, opportunities to provide housing for low and very low
income households will become more fseasible  [emphasis added].

124. Chapter XV, Section F. HISTORIC AND CULTURAL RESOURCES states:

The Quadrant contains many remnants of our historical and cultural
heritage including old barns and farmhouses, stone walls, hedgerows, an
apple orchard, and road rights-of-way. The Quadrant’s open, pastoral
character, and historic landmarks make it a very pleasant and desirable
area in which to live. Carc$l site plan and subdivision reviews will
minimize adverse impacts to these important qualities [emphasis added].
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125. Chapter XV, Section G. OBJECTIVES states in pertinent part:

1. Preserve and enhance the open character, natural areas, and scenic

views of /he Quadram, while allowing carefully  planned development
[emphasis added].

2. The rate, location, intensify, and timing offuture  development in the
Quadrant should be in accord with the physical characteristics of the land
and the availability of municipal services and facilities, and should be
consistent with the City’s population growth objectives and land use
recommendations [emphasis added].

3. Promote a variety of residential patterns and styles, including a fair
share of affordable housing, while preserving the special character of the
Quadrant.

126. Chapter XV, Section H. &5COMMENDATIONS,  subsection 1. Land Use states, in
pertinent part:

a) Promote residential developmenf  which preserves open space, natural
area and views through the use of such planning techniques as clustering
[emphasis added].

* * *

h) Encourage an overall density of development in the low moderate
range which works to promote a total full-build density of 4,100 to 4,200
residential units in the Quadrant.

127. Chapter XV, Section H.m, subsection 3. NW
states:

a) Preserve andprotect the natural resources of the Quadram including
water and drainageways, soil, open spaces, wetlands, Potash Brook
source and Muddy Brook [emphasis added].

b) Promote development patterns and designs which preserve as much as
possible public views [emphasis added].
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128. Map 6 in the City Plan is entitled “FUTURE I.AND USE” and shows the area in which
the Project is proposed designated as Residential and Open Space Planning Area.

129. The 1996 Chittenden County Regional Plan (“Regional Plan”) is the plan that was in
effect at the time the Applicants filed their Act 250 application. Parts of the Regional Plan that
are relevant follow in findings #130  through 143.

130. On page 5 the Regional Plan provides:

This Plan’s primary objective is to provide  guidance for development and
growth:

TO RATIFY AND ASSURE THE TRADITIONAL AND EXISTING
SETTLEMENT PATTERN. TO HELP SECURE THE CHARACTER OF THE
REGION’S NATURAL AND BUILT ENVIRONMENT, THERE SHOULD BE A
CLEAR AND PRONOUNCED DELINEATION BETWEEN TOWN AND
COUNTRYSIDE THROUGH APPROPRIATE AND SUPPORTIVE LAND USES
A N D  D E S I G N A T E D  G R O W T H  C E N T E R S  in original].

13 1. Following the statement of the primary objective on page 5 of the Regional Plan, the
Chittenden County Regional Planning Commission members “recommend exceptions to the
Plan’s primary objective be made only when it can be demonstrated that the greater public good
is served by the exception.” [Emphasis added].

132. According to the Introduction of the Regional Plan on page 4, “[mlany of the goals and
policies [of the Regional Plan] are illustrated by maps to assist the determination of how regional
goals relate to the needs of the region.”

133. The FUTURE LAND USE PLANNING MAP on page 60 of the Regional Plan shows the
area in which the Project is located as an “IJrban Mixed Use” planning area.

134. The IJrban Mixed IJse area is further described in Section I) of the Regional Plan on page
28 as follows:

these areas are primarily residential and adjacent to growth centers, but
may also include shopping centers, industrial/commercial uses, public
education facilities, health care facilities, public offices and recreation
opportunities. Moderate development should occur in these areas in order
to channel the majority of the Region’s future growth to the growth
centers. Development that does occur must be served adequately by that
area’s infrastructure and consistent with the land’s capability for
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development. Planned unit developments (PUD) and planned residential
developments (PRD) are strongly encouraged.

135. While the Regional Plan does not specifically define “moderate development”, its Future
Land Use Matrix provides additional clarification by recommending residential density for the
Urban Mixed Use area be “Per local plan”.

136. The word “Shoulcf’  is defined in the Regional Plan as a “key word identifying that a
requirement is encouraged but not mandated. The terms may and wiN  carry the same
interpretation as should.” [Emphasis in original].

137. The Regional Plan includes PUDs and PRDs in its definition of ‘Cluster Development”
which states:

A development design technique that concentrates buildings in specific
areas on the site to allow the remaining land to be used for recreation,
common open space, and preservation of environmentally sensitive
features; sometimes referred to as planned  residential development (PRD)
or planned unit development (PUD).

138. The Regional Plan defines “Affordable Housing” as

Housing is affordable when households with incomes below county
median pay no more than 30% of their income on housing costs. Housing
costs for renters are: rent and utilities (including heat, hot water, trash, and
electric). Housing costs for homeowners are principal, interest, property
taxes, and property insurance.

139. According to the Applicant, the Project will not include any affordable housing as defined
in the Regional Plan.

140. Page 20 of the Regional Plan pertains, in pertinent part, to Sewage Disposal Resource
Use and states:

Sewer line extensions should be planned to accommodate the
regional and the appropriate sub-regional and local growth centers. When
it is necessary that sewer and water lines extend from one growth center to
another a policy of “no new or limited tap-ins” should be encouraged.
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14 1. Page 21 of the Regional Plan pertains, in pertinent part, to Water Supplies Resource Use
and states:

As with planning for sewer system expansion, planning for
expansion of water systems should correspond to regional, sub-regional
and local growth centers. Expansion should not occur outside these areas
unless the public good clearly is served. Only limited tap-ins should be
allowed on those water lines that extend from one growth center to
another.

142. The Regional Plan uses “Quantitative Thresholds” as a means to decide what projects
have a substantial regional impact for purposes of determining applicability of the Regional Plan
in state regulatory proceedings, primarily Act 250 proceedings.

143. “Non-Growth Center Development” that has a substantial regional impact according to
the Regional Plan is as follows:

Any industrial, office, hotel/mcqtel,  retail, wholesale, service, or
residential development, outside the Regional Plan’s designated growth
centers, industrial/commercial land or 1Jrban Mixed Use, requiring an Act
250 permit [Emphasis in original].

V. CONCLUSIONS OF LAW

A. De NOVQ  Review and Burden of Proof

When a party appeals from a District Commission determination, the Board provides a
“de novo hearing on all findings requested by any party that files an appeal or cross-appeal,
according to the rules of the [Bloard.”  10 V.S.A. § 6089(a)(3). Similarly, Board rules provide
for the de nova  review of a District Commission’s findings of fact, conclusions of law, and
permit conditions. EBR 40(A). Thus, the Board cannot rely upon the facts stated, conclusions
drawn, or conditions issued by the District Commissicn  in this matter. Rather, it must regard the
Decision and exhibits presented to the Commission as evidence to be offered by the parties.

Because the Board is limited to de nova review of the District Commission’s Decision, it
must evaluate the parties’ evidence based on certain n.les  governing the allocation of the burdens
of production and persuasion.
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Pursuant to 10 V.S.A. 4 6086(a), the Board is required to make positive findings with
respect to the Act 250 criterion, irrespective of the placement of the burden of proof, h E
Q&Q, 158 Vt. 230,237 (1992). The applicant has the burden of producing sufficient evidence
in order to enable the Board to make affirmative findings under all ten criteria. A party with the
burden of producing evidence can lose if they fail to provide sufficient evidence.

B. Criterion l(E) (streams)

Before issuing a permit, the Board must find  that a proposed project “[w]ill not result in
undue water or air pollution.” 10 V.S.A. 9 6086(a)(l). The b dur en of proof is on the Applicants
under Criterion 1. &,, $6088(a). Pursuant to 10 V.S.A. 5 6089(a)(l)(E), a permit will be
granted whenever it is demonstrated by the applicant that, in addition to all other applicable
criteria, the development of lands on or adjacent to the banks of a stream will, whenever feasible,
maintain the natural condition of the stream, and will not endanger the health, safety, or welfare
of the public or of adjoining landowners.

The Muddy Brook crosses the southeast corner of the Project Tract. The proposed area
for development is on the westerly side of the Muddy Brook. A wooded ridge separates the mid-
portion of the Project Tract from the Muddy Brook. The closest disturbance to the Muddy Brook
is the proposed pump station located on Van Sicklen  Road in the northeast comer of the Project
Tract, approximately 200 feet from the brook. The closest disturbance of the southerly portion of
the Project Tract will be the construction of a grass swale which is approximately 280 feet from
the Muddy Brook.

Three small intermittent drainage swales that are tributaries of the Muddy Brook
converge on the Project Tract and flow east through a drainageway to the pond on the
neighboring parcel. One of these drainage swales extends across the Tract from a culvert under
Hinesburg Road, and flows through an incised ditch to the meadow on the lower portion of the
Project Tract. The other two swales collect run-off from the Auclair farm pasture. The
drainageway into which the three drainage swales converge extends through a shallow vegetated
swale across the meadow on the lower portion of the site. Heading easterly from the meadow,
the incised drainageway travels thorough an area with shrubs and brush to Fife Pond on the
adjacent parcel.

In the lower portion of the Tract, the drainageways are located within wetlands which
will be preserved. Wetlands buffer areas will also act as buffers for the drainageways. The
buffer will preserve the lands along the drainage swales in their existing condition and provide a
vegetated strip for filtration and treatment of run-off. Private Lane B and Public Road B will
both cross the drainage swales and the class 2 wetland. These two crossings are necessary to
access the southerly portions of the Project Tract. At the crossings, the culverts and grass swale



Nile and Julie Duppstadt & John and Deborah Alden
Land Use Permit #4C 1013 (Corrected)-EB
Findings of Fact, Conclusions of Law, and Order
Page 28

leading to and from the pipe will follow the existing stream alignment. Filled slopes at the
wetland and swale crossing are minimized. Silt fencing will be placed at the toe of the fill to
control erosion and the till slopes will be grassed.

‘The stormwater management system for the Project has been designed in accordance with
the Department of Environmental Conservation (“DEC”) Stormwater Management Procedures,
The Project has been reviewed by the Wastewater Management Division of the Agency of
Natural Resources (“ANR”)  and was issued Stormwater Discharge Permit #l-1299.  Pursuant
EBR 19(E)(l)(e), a discharge permit creates a rebuttable presumption that stormwater can be
disposed of without resulting in undue water pollutior

Once a presumption is established, the burden of proof transfers to the party claiming
non-compliance, in this case, the FMBB. The FMBB has not presented evidence to rebut the
presumption. Based on the preceding findings of fact. the Project improvements on or adjacent
to the banks of the Muddy Brook will, to the extent feasible, maintain the natural condition of the
stream, and will not endanger the health, safety, or welfare of the public or of adjoining
landowners.

C. Criterion l(G) (wetlands)

Before issuing a permit, the Board must find  that a proposed project “[w]ill not violate
the rules of the water resources board, as adopted under  section 905(9) of this title, relating to
significant wetlands.” 10 V.S.A. 5 6086(a)(l)(G). The burden of proof is on the Applicants,
under Criterion 1. Id Q 6088(a).

A conditional use determination (“CUD”) issued by ANR’s Department of
Environmental Conservation (“DEC”) under the Vermont Wetland Rules (“VWR”) creates a
rebuttable presumption of compliance with Criterion 1 (G). EBR 19(E)(5). Upon admission of
the CUD into evidence, the burden of proof shifts to the opponent who can rebut the presumption
if a preponderance of the evidence shows that violatiolr  of the rules of the Water Resources
Board (“WRB”) relating to significant wetlands is likely to result. EBR 19(F). If the Board
concludes that the presumption has been rebutted, then the burden of proof shall shift back to the
Applicants and the CUD will serve only as evidence of compliance with the rules of the WRB.
rd.

“Significant Wetland” means any wetland which the WRB has determined to be a Class I
or Class II wetland. Accordingly, Criterion l(G) protects only Class I and II wetlands. Two
wetlands located on the Project Tract have been designated as Class II wetlands by the WRB in
the VWR.
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The WRB evaluates the significance of a wetland by considering several criteria as set
out in section 5 of the VWR. The DEC, Water Quality Division has issued Canditional
ermination,  File #95-455 for the Project. The CUD was not appealed.Det
According to the CUD, five of the ten functions in Section 5 (5,6, 7,s and 9) are either not
present or are present at such a minimal level as to not be protected functions of the Class II
wetlands.

The CUD concludes that the Class II wetlands provide five of the ten Functions listed in
Section 5 of the VWR, including:

5.1. Water storage for flood water and storm runoff.
5.2. Surface and ground water protection.
5.3. Fisheries habitat.
5.4. Wildlife and migratory bird habitat.
5. IO. Erosion control through binding and stabilizing the soil

An opposing party may challenge the presumption established by the CUD. If a party
challenges the presumption, it shall state the reasons therefor  and offer evidence at a hearing  to
support its challenge. EBR 19(F). The FMBB have challenged the presumption and the
conclusions of the CUD. Specifically, the FMBB made the following three challenges:

I. The FMBB challenge the CUD’s conclusion in Finding I9 that post-
development flows into Muddy Brook will remain similar to pre-development flows off the
Project Tract. The FMBB claim that there should be a monitoring plan to ensure that flows do
not increase and result in a sediment load increase.

2. The FMBB also challenge the CUD’s reliance in Finding 24 that “[i]f
the covenants are followed, the Project will not result in an undue adverse
impact to the function of surface water protection.”

3. The FMBB also challenge the CUD’s conclusions that Function 5.9
(open space and aesthetic values) does not apply to the wetlands.

When a party seeks to rebut a presumption created by such a permit, the Board must
examine the party’s contentions in light of the Board’s independent obligation to make
affirmative findings under each criterion in issue. The presumption of compliance created by a
CUD may be rebutted when the Board concludes that it is more probable than not that violation
of the rules of the WRB  relating to significant wetlands is likely to result.
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After consideration and review of the evidence in this case, the Board concludes that the
FMBB have not provided sufficient convincing evidence in support of their three challenges.
Accordingly the Board concludes that the FMBB have not rebutted the presumption of
compliance with Criterion l(G) established by the admission of the CUD.

The Board recognizes and understands the concerns expressed over the CUD’s reliance
on restrictive covenants designed to protect the wetland areas. Such measures are routinely and
successfully used in permits, however, to protect environmental resources while accommodating
development.

The Board has its own concerns about the structure and effectiveness of the covenants’
enforcement system. By limiting violation reporting :o only members of the Project’s
homeowners’ association, this scheme decreases opportunities for detection and reporting. In
addition, the limitations on imposition of penalties only on those violators who fail to remedy the
violation within 14 days of notice provide no serious deterrent function. However, the Board
reads the CUD to incorporate the covenants, see Q&itional  Use Determination and
Amendment, File #95-455,  p.7, para. l(A), and, therefore, the Board believes that a violation of a
provision in the convenants  would also constitute a violation of the CUD, which would be
subject to all of the sanctions and remedies available for such violation under 10 V.S.A. chs. 2C
and211.

While the Board believes that enforcement is thus available to the state via the terms of
the CUD, if the Board were to issue a permit in this case, the CUD and the covenants would be
expressly incorporated as conditions of the Act 250 permit. As conditions of the permit, a
violation of the covenants or the CUD would then provide the basis for an Act 250 enforcement
action, independent of the procedures created by the covenants or those available under the CUD.

After consideration of the evidence, the Board concludes that the presumption established
by the CUD has not been rebutted, and that the Project complies with Criterion l(G).

D. Criterion 4 (erosion)

Before granting a permit, the Board must find that the Project “[w]ill not cause
unreasonable soil erosion or reduction in the capacity sf the land to hold water so that a
dangerous or unhealthy condition may result.” 10 V.S’.A. 5 6086(a)(4). The burden of proof is
on the Applicants under Criterion 4. !d. 9 6088(a).
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As approximately 13 percent of the Project will consist of impervious surfaces, including
roadways, buildings, and drives, it will affect the capacity of the land to hold water. However,
the Project has received a Stormwater Discharge Permit from the Agency of Natural Resources,
Pursuant to EBR 19(B), the Stormwater Discharge permit, creates a presumption that stormwater
runoff can be disposed of without resulting in undue water pollution.

The Project’s stormwater management system was designed in accordance with and
incorporates the DEC’s Stormwater Management Procedures and has adequate permanent and
temporary erosion control measures which are depicted on plans incorporated by reference into
the Project’s Stormwater Discharge Permit. The presumption established by the Stormwater
Discharge Permit has not been rebutted.

Based on the evidence presented, the Board concludes that the Project will not cause
unreasonable soil erosion or reduction in the capacity of the land to hold water so that a
dangerous or unhealthy condition may result and that it complies with Criterion 4.

E. Criterion 5 (traffic)

Before issuing a permit, the Board must find that the Project “[wlill  not  cause
unreasonable congestion or unsafe conditions with respect to the use of highways .” 10
V.S.A. 4 6086(a)(5) (traffic). A permit may not be denied solely on the basis of Criterion 5, but

u 9
d 5

contribute to a particular effect or result. The Board found[,

existing traffk

Wooda rd, # 5W1262-EB,
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Order at 13- 14 quoting In re PilPrim Partnership, 153 Vt. 594,596-97  (1990) (citations omitted)
(affirming Board decision that proposed project did not satisfy Criterion 5).

A dangerous situation already exists during the times the Auclairs cross their cows due to
a combination of the 50 mph speed limit, the configuration of Hinesburg Road approaching the
crossing, the lack of visibility, and the absence of advance warning signals to motorists. The
increase of traffic from the Project traveling south on the Hinesburg Road can only exacerbate
and contribute to this existing unsafe situation.

With the exception of the dangerous situation caused by the Project’s additional
southbound traffic on Hinesburg Road, the Project, as proposed “[wlill not cause unreasonable
congestion or unsafe conditions with respect to the use of highways.” Accordingly, if the Board
were issuing a permit in this case, it would require the Applicants to work with the Auclairs to
obtain VAOT approved traffic devices that would warn approaching southbound motorists that
cows are actively crossing Hinesburg Road and that vehicles must stop. In addition, the Board
would require that any monetary expense associated with the installation of the traffic safety
devices would be shared equally by the Applicants ant the Auclairs.

F. Criterion 8 (aesthetics)

Before issuing a permit, the Board must find that a proposed project “[w]ill not have an
undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare
and irreplaceable natural areas.” 10 V.S.A. 5 6086(a)(S) (aesthetics). The burden of proof is on
the opponents under Criterion 8, d 0 6088(b), but the applicant must provide sufficient
information for the Board to make affirmative findings. a, u, Re: Black River Vallev Rod &
Gun Ciub.  Inc., #2S1019-EB,  Findings of Fact, Concheions of Law, and Order at 19 (Mar. 21,
1997) and cases cited therein.

1. Adverse Effect

The Board relies upon a two part test to determine whether a project satisfies Criterion 8.
First, it must determine whether the project will have an adverse effect under Criterion 8. Id_
h&~ Re: Ouechee I&es Carp,, #3WO411 -EB and Y3W0439-EB,  Findings of Fact,
Conclusions of Law, and Order (Nov. 4, 1985).

If a project “fits” its context, it will not have an adverse effect. Re: Talon Hill
Gun  Club and John Swinin&& #9AOl92-2-EB,  Findings of Fact, Conclusions of
Law, and Order] at 9 [(June 7, 1995)]. In evaluating the “tit”, the Board looks at
the nature of the project’s surroundings and the compatibility of the project with
those surroundings. &
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Black River, mat 19.

This Project is to be located in a rural area of pastoral open spaces and farm land. From
almost all locations on the Project site, the predominant views are of rural countryside. While
other large existing residential developments are located approximately % mile away, with the
exception of the Ledge Knoll development, they are not visible from the Project Tract due to an
intervening ridge.

The Project Tract, with its hemlock ridge, open meadows, and attractive wetland
vegetation, is viewed by neighbors and passing motorists and is an essential part of this
aesthetically pleasing area. The placement of 55 homes on separate lots with associated
roadways and changes to the Project Tract do not fit within the surrounding context and,
accordingly, the Project will have an adverse effect on the aesthetics of the area.

2. Undue

Because the Board has determined that the Project will cause an adverse effect, it must
decide whether the adverse effect is “undue.” Id The Board will conclude that an adverse effect
is undue if it reaches a positive finding with respect to any one of the following factors:

1. Does the Project violate a clear, written community standard intended to preserve the
aesthetics or scenic beauty of the area?

2. Have the Applicants failed to take generally available mitigating steps which a reasonable
person would take to improve the harmony of the Project with its surroundings?

3. Does the Project offend the sensibilities of the average person? Is it offensive or
shocking because it is out of character with its surroundings or significantly diminishes the
scenic qualities of the area?

See &&R&r. sum at 19-20; Ouechee L&,s,  m at 19-20.

a. Written Community Aesthetic Standard

In evaluating whether a project violates a clear written community standard, the Board
routinely looks to town plans, open land studies, and other municipal-generated documents to
discern whether a clear, written community standard exists and should be applied in the review
of the aesthetic impacts of a project. See &-and, Application
#lR0785-EB,  Findings of Fact, Conclusions of Law, and Order at 35-37 (Apr. 3, 1997); k
Thomas W. Brvant and John P. Skinn  re, #4C0795-EB,  Findings of
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Fact, Conclusions of Law, and Order at 22 (6/26/91)

The City Plan and the Town Zoning Regulations and Map are documents which establish
a clear written community standard for preservation of the aesthetics of the area and,
accordingly, the Board relies on them in determining whether the Project violates the community
standard.

The Project is located in the SEQ, an area recognized in both the Zoning Regulations and
the City Plan as having a special character that should be preserved. As addressed in more detail
under the discussion of Criterion 10 below, the Board concludes that the intensity of this
development in the outer bounds of the SEQ, using single lot design without attempts to cluster
houses and provide meaningful preservation of open spaces, results in a violation of the clear
written community standard reflected in the City Plan

Similarly, the Zoning Regulations establish the SEQ as a special area with resources
worthy of protection and designate restricted areas which are delineated on the “South East
Quadrant Official Zoning Map.” This map displays a large portion of the Project Tract as
“restricted areas” comprised of Wetlands and WoodlancUWildlife  Habitat. Yet, the Project plans
show the same restricted areas being used for house lots and roadways. Accordingly, the Board
concludes that the Project violates a clear, written community  standard intended to preserve the
aesthetics and the scenic beauty of the area.

b. Mitigation

The Board concludes that the Applicants have failed to take generally available mitigating
steps which a reasonable person would take to improv?  the harmony of the Project with its
surroundings. The Applicants seem to believe that the existence of the natural topography of the
Project Tract and the enforced setbacks of the Zoning Regulations provide sufficient mitigation
to harmonize this dense single lot development in an area of open space and pastoral farm lands,
but this is far from the case. The house lots, roads and driveways are located so as to maximize
the number of lots the site can accommodate. House lots, driveways, and roads cover nearly all
of the Project Tract’s developable space. Preserved spaces are essentially the parts of the Project
Tract that are undevelopable.

There are steps the Applicants could have taken to harmonize a residential development
in this rural area. Unfortunately, they are not the types of steps that the Board can merely add by
permit conditions. Mitigation in this case would require redesigning the Project to a clustered
housing design coupled with careful site planning to preserve the scenic and aesthetic attributes
of the Project Tract in a meaningful way. In addition, landscaping plans and house design
specifications could be designed to assure preservation of views and the rural appearance of thf
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Project Tract. Given the current design and lack of specifications, the Board concludes the
applicants have failed to take generally available mitigating steps which a reasonable person
would take to improve the harmony of the Project with its surroundings.

C. Shocking or offensive

For the same reasons previously stated regarding the design of this Project and its
placement in this bucolic section of the SEQ, the Board concludes that the Project offends the
sensibilities of the average person as it is so out of character with its surroundings that it
significantly diminishes the scenic qualities of the area.

The Board concludes that under each of the foregoing three independent considerations,
the Project’s adverse effect on the scenic or natural beauty of the area and aesthetics will be
undue. Accordingly, the Board concludes that the Project does not comply with Criterion 8.

G. Criterion 8(A) (necessary wildlife habitat and endangered species)

The Board will not grant a permit

if it is demonstrated by any party opposing the applicant that the
development or subdivision will destroy or significantly imperil
necessary wildlife habitat or any endangered species, and

(i) the economic, social, cultural, recreational, or other benefit to
the public from the development or subdivision will not outweigh
the economic, environmental, or recreational loss to the public
from the destruction or imperilment of the habitat or species, or

(ii) all feasible and reasonable means of preventing or lessening
the destruction, diminution, or imperilment of the habitat or
species have not been or will not continue to be applied, or

(iii) a reasonable acceptable alterative site is owned or controlled
by the applicant which would allow the development or
subdivision to fulfill its intended purpose.
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10 V.S.A. 5 6086(a)(S)(A)(i)-(iii). The burden of proof is on the opponents under criterion 8(A).
ld, Q 6088(b). The Applicant still has the burden of producing evidence sufficient to enable the
Board to make the requisite positive findings on all of the subcriteria. Re: Okemo Mountain,
h, #280351-12A-EB  (revised 7/23/92; previous version 3/27/92;  minor alteration 11113192)
[EB #47lRJ.

“‘Necessary wildlife habitat’ means concentrated habitat which is identifiable and is
demonstrated as being decisive to the survival of a species of wildlife at any period in its life
including breeding and migratory periods.” 10 V.S.A 5 6001(12).  “The Board interprets this
definition to mean that the wildlife habitat that exists on a site must be decisive to the survival of
a species of animal that uses the habitat at any period in its life.” Re: Bernard and Suzanne
m, Findings of Fact, Conclusions of Law and Order #7RO639-EB  at 18 citing k
Southview Associate& Findings of Fact and Conclusions of Law #2W0634-EB  at 7-9 (June 30,
1987) affd In re Southview Associates, 153 Vt.171 (1989).

Criterion 8(A) involves a three stage inquiry: I a) whether the alleged habitat constitutes
“necessary wildlife habitat;” (b) if so, whether the project will destroy or significantly imperil
such habitat; and (c) if so whether one or more of subcriteria (i) through (iii) is satisfied.

No necessary wildlife habitats decisive to survval  of a species were found on the Project
Tract. Nor are there any known threatened or endangered animals or plants in the Project Tract
As there are no necessary wildlife habitats on the Project  Tract, the Project would not destroy
such habitat.

Even though a Project Tract does not contain necessary wildlife habitat, it is possible that
a Project could significantly imperil necessary wildlife habitat by virtue of its close proximity to
the habitat. An indirect impact to wildlife habitat is the disruption in use of the habitat by
wildlife.

There are concentrated wildlife habitats in the Muddy Brook Wetland, but there is no
evidence that these habitats are “necessary wildlife habitat.” Regardless, these concentrated
wildlife habitats in the Muddy Brook Wetland would not be significantly impacted by the Project
because the proposed houses would be located more tlan 350 feet from the Muddy Brook marsh.
In addition, a dense vegetation and a forested ridge provides a barrier between the marsh and the
Project so it would not exceed the existing threshold limits of disturbance caused by more closely
located neighboring pre-existing homes and improvetrents.
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The FMBB have not presented evidence to demonstrate that the Project will destroy or
significantly imperil necessary wildlife habitat or any endangered species. Accordingly, based
on the findings of fact, the Project complies with Criterion 8(A). Therefore, the Board does not
need to make a determination based on Subcriteria I(A)(i)-(iii). Henri
and Ronald J. LaVictoirc,  #lR0018-4-EB  (3/16/93).

H. Criterion 9(B) (primary agricultural soils)

Before issuing a permit for the development or subdivision of primary agricultural soils,
the Board must find that the project will not significantly reduce the agricultural potential of the
primary agricultural soils or that

(i) the applicant can realize a reasonable return on the fair market value of his
land only by devoting the primary agricultural soils to uses which will
significantly reduce their agricultural potential; and

(ii) there are no nonagricultural or secondary agricultural soils owned or
controlled by the applicant which are reasonably suited to the purpose; and

(iii) the subdivision or development has been planned to minimize the reduction
of agricultural potential by rates of growth, and the use of cluster planning and
new community planning designed to economize on the cost of roads, utilities and
land usage; and

(iv) the development or subdivision will not significantly interfere with or
jeopardize the continuation of agriculture or forestry on adjoining lands or reduce
their agricultural or forestry potential.

10 V.S.A. 5 6086(a)(9)(B). The burden of proof is on the Applicants under Criterion 9(B). u.
5 6088(a).

Primary Agricultural Soils are defined as

soils which have a potential for growing food and forage crops, are
sufficiently well drained to allow sowing and harvesting with mechanized
equipment, are well supplied with plant nutrients or highly responsive to
the use of fertilizer, and have few limitations for cultivation or limitations
which may be easily overcome. In order to qualify as primary agricultural
soils, the average slope of the land containing such soils does not exceed
15 percent, and such land is of a size capable of supporting or contributing
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to an economic agricultural operation. If a tract of land includes other than
primary agricultural soils, only the primary agricultural soils shall be
affected by criteria relating specificall:i  to such soils.

IO V.S.A. 5 6001(15).

I. Primary Agricultural Soils

In evaluating a project for conformance with Criterion 9(B), the Board must first
determine whether the site contains primary agricultural soils. The Board concludes that
evidence in the record demonstrates that the Vergemtes  B soils in the so-called upper and lower
meadows tit within the statutory definition and that their combined acreage of 15 acres are
primary agricultural soils.

2. Reduction in Agricultural Potential

Once the Board has determined that the site contains primary agricultural soils, it must
redtxe  the agricultural potential of the soils.

“The Board interprets the word ‘potential’ to require a consideration of whether the design and
location of the subdivision on the property will preclude agricultural use of the primary
agricultural soils and not whether agricultural use of those soils is likely in light of current
economics and surrounding land uses.” Re Ravmomwf,  #5W0921-2R-EB  (Revised),
Findings of Fact, Conclusions of Law &

15 acres, the 5 + acres that comprise the upper meadcw

While this gives

upper meadow ownership and control amongst five
as common land, the Project establishes five
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fragmentation of the meadow making it less appealing for agricultural use. Third, although the
Declaration of Covenants provides for the upper meadow’s potential agricultural use, if the
owners of Lots 1 through 8 agree, in the future they may terminate the Declaration containing the
agricultural easement. As in the Mf ’ case, the Board is concerned that in the future the small
meadow could be devoted to or affected by uses which would further erode its agricultural
potential.

Accordingly, the Board concludes that the Project as proposed, significantly reduces the
agricultural potential of the soils because two-thirds of the soils will be covered by house sites
and related roads and the Project as designed fails to adequately protect the other third for
agricultural purposes.

3. Subcriteria of Criterion 9(B)

Because the Board concludes that the Project as proposed, significantly reduces the
agricultural potential of the soils, the Board can reach an affirmative conclusion as to Criterion
9(B) only if it determines that the Applicants have met their burden as to each of the four
subcriteria of 9(B).

a. Subcriteria (i)

Under subcriteria (i), the Applicants must demonstrate that they “can realize a reasonable
return on the fair market value of [their] land only by devoting the primary agricultural soils to
uses which will significantly reduce their agricultural potential.” 10 V.S.A. 5 6086(a)(9)(B)(i).

This criterion requires the computation of a fair market value for the
property and the consideration of alternative land uses which will not
significantly reduce the agricultural potential of the primary agricultural
soils found on-site, including different designs for a residential or
commercial project that use less of the primary agricultural soils. The
rates of return from these alternative uses must then be related to the fair

In && the Applicant was retaining a 12 acre piece of land for agriculture. To ensure
that its conclusion regarding the Criterion 9(B) was not rendered meaningless in the
future, the Board conditioned the permit upon the Applicant dedicating the 12 acres to
agriculture or open space use in perpetuity by deed amendment. Re Ravmond Duff,
#5W0921-2R-EB  (Revised), Findings of Fact, Conclusion s of Law & Order at 13 (June
14,199l)
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market value of the property. Evident?  must also be provided concerning
what is a reasonable rate of return for each specific proposal.

Re: Thomas W. Brvant  and John P. Skinner, #4C0795-EB,  Findings of Fact, Conclusions of
Law, and Order at 26 (June 26, 1991).

The burden is on the Applicants to provide the evidence to satisfy the requirements of
subcriterion (i) and they have failed to do so. They have not presented financial data concerning
the fair market value of the Project Tract. They have not presented evidence of alternative
designs for the Project which would use less of or preserve the primary agricultural soils. The
Applicants have not presented any information to persuade the Board that there are no other
possible land uses that will not significantly reduce d-,e agricultural potential of the soils. &,
u, Re: Georve  Mary. and Rene Boissoneault, #6FO499-EB,  Findings of Fact, Conclusions of
Law, and Order at 24 (Jan. 28, 1998) and cases cited ..herein.  The Applicants have failed to
sustain their burden of proof as to subcriterion (i).

b. subcriterion (ii)

The Applicants have met their burden to demonstrate that there are no nonagricultural 01
secondary agricultural soils owned or controlled by the applicant which are reasonably suited to
the purpose as they own no other lands in Chittenden County other than their residential home
site.

C. subcriterion (iii)

Even if the Board had reached an affirmative conclusion as to subcriterion (i), it must
deny a permit under Criterion 9(B)(iii). The evidence demonstrates that the Applicants have
designed this Project to utilize all developable portions of the Project site for single family home
sites on separate lots and related roadways. While the Applicants claim the Project is a cluster
design, this Board has made it clear that it views “[dletached  single family homes on separate
lots [as] the antithesis of cluster planning and [that such a design] do[es]  nothing to economize
on land usage for the purpose of minimizing the reduction of the agricultural potential.”
_Boissoneault,  mat 25 citing Dubois. suw at 9. AS under subcriterion (i), the Applicants
have failed to sustain their burden under this subcriterion.

d. subcriterion (iv)
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Even if the Board had reached an affirmative conclusion as to subcriteria (i) and (iii), it
must deny a permit under Criterion 9(B)(iv). The Applicants have not convinced the Board that
the Project will not significantly interfere with or jeopardize the continuation of the Auclair
agricultural operations on the adjoining lands. It is more probable than not that the design and
location of this highly concentrated residential development on the border of a large farm
operation will significantly interfere with and jeopardize the continuation of agriculture on the
adjoining lands. The encroachment of a 55 family housing development with eight of the homes
bordering on the neighboring farm land will likely result in the conflicts inherently associated
with these incompatible uses in close proximity.

Noises, dusts and odors typically associated with farming operations are incompatible
with the typical uses of intense residential development, especially outdoor uses such as
backyard recreation. These incompatible uses give rise to complaints and disputes that the
farmer must address. These additional burdens on farm families often lead to their leaving the
area. Additional conflict may arise from unrestrained pets, trespass and injury that may result
from the neighborhood children’s exploration of the farm property and, adults’ uses of adjoining
farm lands as areas in which to discard unwanted items such as stones, brush, grass cuttings, and
Christmas trees. For the Auclairs, these types of interference are likely given the significant
number of homes planned and the close proximity of the eight residential backyards bordering on
their pasture.

The Applicants have offered to address prevention of the conflicts resulting from the
close proximity of their residential subdivision and the operating agricultural operation by two
specific provisions in the Declarations. First, there is the establishment of a 30 foot buffer in the
rear area of the lots that are adjacent to the Auclair property. Second, there is inclusion of a
notice of nearby farming operations and the anticipated related farming activities with a
prohibition on attempts to prevent, stop, control or restrict any such enterprise as long as it is
conducted in compliance with the Declaration.

The Board concludes that the proposed Declarations do not sufficiently protect the
continuation of the adjoining farm operation. The proposed provisions do not sufficiently
respond to the likely impacts that would result from such intense residential development in
close proximity to an ongoing farming operation. Under this subcriterion, it is the Applicants
who are creating the change to the status quo and the burden is on the Applicants to show that the
changes brought about by their Project will not jeopardize the continuation of the adjoining
farming operation.

Subcriterion 9(B)(iv) is only considered in situations where the proposed project
significantly reduces the agricultural potential of the primary agricultural soils. Accordingly, its
inclusion reflects a recognition of the resultant effects on working farms which had previously
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been insulated from development pressures by the adjoining agricultural lands now proposed for
the Project and, the desire to provide some protection from those pressures. Accordingly, the
Board does not view the farmer as the one who should have to accommodate the encroaching
development by providing adequate separation through expenditures of the farmer’s resources for
adequate fencing or the use of valuable farming land lo buffer the operations. Rather the Board
views the burden as appropriately placed on the developer to assure that its Project will not
significantly interfere with or jeopardize the continuarion  of the adjoining agricultural operations.
To properly protect the agricultural operation, adequate buffers that are considerably larger than
the proposed 30 feet would need to be established, coupled with adequate fencing, restrictions,
and conditions associated with those buffers. Only these types of measures can guarantee the
protection of the farm from the impingement of the associated pressures and incidental uses of
residential development. The Board does not regard rhe fencing proposed by the applicant as
sufficient to protect the farming operation from these pressures and uses,

In light of the findings and the Board conclusions regarding subcriteria (i), (iii), and (iv),
the Project does not comply with Criterion 9(B) for three independent reasons.

I. Criterion 10 (conformance with local or regional plan)

Before granting a permit, the Board must determine that the Project ‘i[i]s in conformance
with any duly adopted local or regional plan or capital program under [24 V.S.A. $5 4301-
44951”. 10 V.S.A. 5 6086(a)(lO).  The burden of proof under Criterion 10 is on the Applicants.
u. (i 6088(a).

The Board’s local and regional plan analysis under Criterion 10 is conducted in
accordance with In re Molem, 163 Vt. 25 (1994); &_&&Herbert and Patr tcta Cla& w at 39-
40; Re: The Mirkwood Grouo  and Bm, #lR0780-EB,  Findings of Fact, Conclusions
of Law, and Order (Aug. 19, 1996); Re: Manchester Commons Associates, #8B0500-EB,
Findings of Fact. Conclusions of Law, and Order at 2 7 (Sept. 29, 1995).

In order for a plan’s provision to be deemed a specific policy, the applicable provision
must: (a) pertain to the area or district in which the project is located; (b) intend to guide or
proscribe conduct or land use within the area or distr ct in which the project is located; and (c) be
sufficiently clear to guide the conduct of an average person, using common sense and
understanding. Re Herbert and Patricia Clark, w, at 40; Mirkwood, w, at 29.

(i) City of South Burlington I99C Comprehensive Plan (‘City Plan”)



Nile and Julie Duppstadt & John and Deborah Alden
Land Use Permit #4C 1013 (Corrected)-EB
Findings of Fact, Conclusions of Law, and Order
Page 43

In light of the foregoing findings of fact and the discussion below, the Board concludes
that the Project does not conform with the City Plan. The City Plan contains numerous
provisions that pertain to the SEQ, the area where the Project Tract is located. These provisions
intend to guide and proscribe land uses and conduct in the SEQ. Furthermore, with the exception
of the provision regarding density, the City Plan’s provisions are sufticiently  clear to guide the
conduct of the average person.

The City Plan calls for the density of development in the SEQ to be in the low moderate
range, but because it does not define “low moderate density” the term is ambiguous. In
Mol~ano,  the Supreme Court held that zoning by-laws are germane to interpreting ambiguous
provisions of a town plan. Molpano,  163 Vt. at 29-3 1. In interpreting ambiguous provisions, the
Board examines the relevant zoning by-laws for provisions which help the Board construe the
town plan provisions at issue and thereby resolve their ambiguity. Re H rbe
&& supq, at 40.

Subsections 6.40 and 6.401 of the South Burlington Zoning Regulations establish the
maximum development density of the SEQ as 1.2 residential units per acre. The Project’s
development density is 55 residential units, or .88 units per acre which is within the allowable
maximum density and therefore complies with the City Plan in that respect. However, density is
not the only consideration given by the City Plan to development in the SEQ.

Throughout the City Plan, the SEQ is recognized again and again as a special area that
still retains an open and rural character which should be preserved. While the City Plan
recognizes the need to accommodate the intense development pressures placed upon the SEQ due
to its close proximity to the city core, it stresses the importance of the use of innovative designs
which work to preserve open space, natural resources and scenic views and promote the
continuation of agricultural use.

With the exception of the Auclairs’ farm to its south, the Project Tract is in the most
southeasterly rural portion of the SEQ where the City Plan encourages the least intensive
development. The clear intent of the City Plan regarding development polices in the SEQ is
reflected in at least seven of its provisions specifying that development is to be in a manner that
preserves the SEQ’s open spaces and special character and encourages and promotes generally
decreasing densities and less intensive uses toward the more rural communities to the south and
southeast.

Through repetition, the City Plan emphasizes and conveys that the City should stress
innovative designs such as clustering which work to preserve open space and promote the
continuance of agricultural use. Specifically in regard to residential development, two sections
of the City Plan strongly encourage affordable housing for moderate income households in the
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SEQ.

The Applicants have acknowledged that the Project will not have affordable homes, The
Board concludes that this Project’s layout is not a cluster design, rather it uses all of the
developable space on the Project Tract while encroading on the boundary and threatening the
continuing viability of the neighboring active agricultural operation, These factors are
inconsistent with and contrary to the City Plan’s policies and considerations for the SEQ.
Accordingly, the Board does not find that the Project 1s in conformance with the City Plan.

Even if the Board determined that the relevant provisions of the City Plan were
ambiguous and necessitated reference to the Zoning Regulations to resolve the ambiguities, the
Board’s conclusion would be the same. As noted above in the discussion under Criterion 8, the
Zoning Regulations establish the SEQ as a special area with resources worthy of protection and
designate certain “restricted areas” which are delineated on the South East Quadrant Official
Zoning Map. A large portion of the Project Tract that is proposed for house lots and roadways
fails within one of these “restricted areas” that is comprised primarily of Wetlands and
Woodland/Wildlife Habitat.

The Zoning Regulations specifically require that development in a restricted area be
reviewed according to certain criteria including that “;p]roposed  buildings, lots, streets and other
structures shall be placed so as to maximize potential of land for open space and natural
resources preservation, scenic view protection, and/or continued agricultural use. South
Burlington Zoning Regulations, Article VI, Q 6.606(b)(emphasis  added). To maximize this goal
the Zoning Regulations require consideration of five factors, three of which are not reflected as a
consideration in this Project’s design. IB; Q 6.606(b)(i),  (iii), and (iv). Accordingly, reference to
the Zoning Regulations would result in the same conclusion by the Board that the Project does
not comply with the City Plan.

(ii) 1996 Chittenden County Regicnal  Plan (“Regional Plan”)

The Board performs its analysis regarding regional plans consistent with In re Green Peak
w, 154 Vt. 363, 368-70 (1990), and Mol+no, supra.  These cases indicate that the Board is
to apply “specific policies” contained in a regional plan and that an ambiguous provision is not
such a policy. Re: MBL Associates, Application #4C094&EB,  Findings of Fact, Conclusions of
Law, and Order (Altered) at 43 (Jan 3., 1996) affd, br re MBL Associates, 166 Vt. 606 (1997).

As previously noted in this decision, for a plan’s provision to be deemed a specific
policy, the applicable provision must: (a) pertain to the area or district in which the project is
located; (b) intend to guide or proscribe conduct or land use within the area or district in which
the project is located; and (c) be sufficiently clear to guide the conduct of an average person,
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using common sense and understanding. ReHerbert suma, at 40; Mirkwood,
w, at 29.

The Regional Plan’s primary objective is to provide guidance for development and
growth through the use of designated growth centers. The Plan recommends that exceptions to
the primary objective be made only when it can be demonstrated that the greater public good is
served by the exception.

The Project is not located in any of the Regional Plan’s designated growth centers.
Instead, the Project is located in an area designated by the Plan as “Urban Mixed Use”. With
regard to Urban Mixed Use areas, the Regional Plan states:

these areas are primarily residential and adjacent to growth centers, but
may also include shopping centers, industrial/commercial uses, public
education facilities, health care facilities, public offrces and recreation
opportunities. Moderate development should occur in these areas in order
to channel the majority of the Region’s future growth to the growth
centers. Development that does occur must be served adequately by that
area’s infrastructure and consistent with the land’s capability for
development. Planned unit developments (PLJD)  and planned residential
developments (PRD) are strongly encouraged.

Clearly the Regional Plan recognizes that residential development is an acceptable use in
the “Urban Mixed Use” area, specifically allowing “moderate” development and encouraging,
but not requiring, PUDs and PRDs. The Regional Plan’s Future Land Use Matrix recommends
residential density for the Urban Mixed Use area be “[pier local plan.” As already determined
above under the City Plan analysis, the Project complies with the density requirements of the
local plan as defined by the Zoning Regulations.

The FMBB argue that the Project does not comply with the Regional Plan because its
location outside of an identified growth area is contrary to the Regional Plan’s governing
principle to guide new growth into the designated growth areas. FMBB adds that the current
case is distinguishable from the&case by the fact that in this case there is no evidence in
support of a finding of a “greater public good” exception to the primary objective.

The FMBB are correct in looking to the MBL case as relevant precedent for consideration
in this case. However, they are incorrect in concluding that the current Project is distinguished
from m by the “greater public good” exception. As explained below, and consistent with the
m decision, the Board concludes that the Project does comply with the Regional Plan.
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In MBL, the Board considered the 1991 Chittcnden  Regional Plan (“1991 Plan”) in its
review of an application for a large, residential subdi\  ision  in South Burlington’s SEQ. Many of
the provisions pertinent in this case remain the same as they were in the 1991 Plan. Accordingly,
the MBL decision guides and limits the Board’s conclusions in this case.

The m project was proposed for an agricultural area and was outside of a designated
growth area. The MBL parties made the same argument that the FMBB make in this case, that
the project was not in conformance with the Regional Plan because it contravened the
“Governing Principle” and the “Primary Objective” of the 1991 Plan in that “the Project and its
attendant sewer and water line expansion belong within a designated growth center, and the
Project Tract is not within such a center.” Re:Associat@, Application #4C094&EB,
Findings of Fact, Conclusions of Law, and Order (Alrered) at 45. The Board responded that “it
is a significant leap of logic to state that because the Regional Plan makes growth centers a
governing principle, the Project must be within a grotih center. To make that leap, there must
be support in the specific policies of the Regional Plan.” & at 46.

The Board then reviewed numerous sections of the 1991 Plan, many of which maintain
the same or similar language in the 1996 Plan under review in this case. The Board concluded
that there were three reasons that the growth centers provision and others, such as extending
water and sewer systems,’ were not specific enough to provide a basis for denying the project
under the Regional Plan.

The following three reasons that the Board relied upon in m are equally applicable to
the current Project and Regional Plan. First, as in this case, the 1991 Plan allowed the project
use under its Future Land Use Map and Matrix. Second, none of the provisions of the 1991 Plan
stated a clear restriction (such as a numerical limit) or other clear discouragement on density
above a certain level outside of the designated growtn  centers. Third, a great many of the 1991
Plan’s provisions, used the word “should” in expressing the 1991 Plan’s objectives, and the 1991
Plan explicitly defined the word “should” as a “[k]ey  word identifying that a requirement is
encouraged but not mandated” suggesting that any provisions which use the word “should” are
not mandatory.

Thus, FMBB’s  reliance on the current Project’s lack of affordable housing as the factor
that distinguishes this case from m, is misguided as it makes no difference in the outcome of
this case. This Project, like the Ml& project, conforms with the Regional Plan without resort to

The provisions regarding sewer and water extensions recited in the M&decision and the
1991 Plan are identical to those in the current Regional Plan.
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the exception.

The Board [in &&k&J supported its conclusion on three grounds: (I) that
the project is an allowed use under the regional plan, (2) that none of the
provisions in the regional plan calling for development in “growth
centers,” which encourage traditional village-town-country settlement
patterns, are specific enough to deny MBL’s  permit, and (3) that the
project complies with the plan under its “greater public good” exception,

In re MBL Associates, 166 Vt. at 606. The first two grounds are equally applicable to the Project
and Regional Plan in the present case as they were in MBL. The Board concludes that the
Projecr.  conforms with the Regional Plan.

As the Board concludes that the Project complies with the Regional Plan, but does not
comply with the City Plan one could argue that the two plans conflict requiring application of 24
V.S.A. 5 4348(h) which provides:

(h) In proceedings under 10 V.S.A. chapter 15 1 in which the
provisions of a regional plan or a municipal plan are relevant to the
determination of any issue in those proceedings:

(1) the provisions of the regional plan shall be given effect to the
extent that they are not in conflict with the provisions of a duly adopted
municipal plan;

(2) to the extent that such a conflict exists, the regional plan shall
be given effect if it is demonstrated that the project under consideration in
the proceedings would have a substantial regional impact.

Under the circumstances of this case, the two plans do not conflict in the subject areas in
which they overlap. The Board has determined that both plans allow residential development of
the Project’s density in the area proposed for the Project. In this regard the two plans are
consistent. The Project fails to comply with the City Plan because its provisions apply directly to
the SEQ and guide and proscribe conduct with which the Project does not conform. Because the
Regional Plan does not address the specific concerns and conduct addressed in the City Plan
there is no basis for conflict.

Even if the plans were interpreted to conflict, the Board does believe that the evidence
has demonstrated that this Project is one that would have a substantial regional impact.
Furthermore, the Regional Plan, by its own terms, does not consider the Project to have a
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substantial regional impact. Accordingly, 24 V.S.A. ii 4348(h) is not applicable in the current
proceedings, and the Board concludes that the Project is in conformance with the Regional Plan.

For the reasons stated above in the Board’s conclusions on Criteria 8 (aesthetics), 9(B)
(primary agricultural soils) and 10 (local plan), the Board concludes that the Project as proposed
is detrimental to the general welfare and the Applicants’ request for an Act 250 permit must be
denied. 10 V.S.A. Q 6087(a).

VII. ORDER

1. Based on the foregoing findings of fact and conclusions of law under Criteria 8
(aesthetics), 9(B) (primary agricultural soils) and 10 (local plan) the application for the Prqject is
DENIED. Land Use Permit #4ClOl3  (Corrected) is VOID.

2. Based on the foregoing findings of fact and conclusions of law, the application for the
Project complies with Criteria l(E) (streams), l(G) (wetlands), 4 (erosion), 5 (traffic), 8(A)
(necessary wildlife habitat), and 10 (regional plan).

3. Jurisdiction is returned to the District # 4 Commission

Dated at Montpelier, Vermont this 30th day of April 1999.

ENVIRONMENTAL BOARD

Arthur Gibb
George Holland
Samuel Lloyd
W. William Martinez
Alice Olenick
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