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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This appeal concerns review of a master plan for a project known as the Husky
Campus, a 4 million square foot industrial project to be constructed over a period of 20
years on approximately 700 acres in Milton, Vermont (“Project”). As explained in more
detail below, the Vermont Environmental Board (“Board”) concludes that the Project
complies with 10 V.S.A. Q 6086(a)(8) (“Criterion 8”).

I. PROCEDURAL SUMMARY

On March 20, 1997, Greater Burlington Industrial Corp. (“GBIC”), Husky
Injection Molding Systems, Inc. (“Husky”), Joseph and Barbara Rowe and the Joseph P.
and Barbara L. Revocable Trust, SherroI  Ward and AIbee  Westover, John A. Russel, Jane
Fitzgerald, Betty McLanel,  Nancy Bullis,  Robert and Clarice Lamphere, and Erwin and
Lee H. Devino (collectively the “Applicants”) tiled an application with the District #4
Environmental Commission (“District Commission”) seeking partial approval of the
Project under 10 V.S.A. @ 6001-6092 (“Act 250”).

On May 29, 1997, the District Commission issued Partial Findings of Fact and
Conclusions of Law regarding the Application (“May 1997 Decision”). On June 19,
1997, in response to a Motion to Alter filed  by GBIC and Husky, the District
Commission issued Supplemental Findings of Fact and Conclusions of Law (“June 1997
Decision”). The May 1997 Decision and the June 1997 Decision are referred to
collectively herein as the “Partial Decision.”

On June 27, 1997, the Town of Milton and the Milton Planning Commission
(collectively “Milton”) tiled  a Notice of Appeal with the Board from the Partial Decision
(“Milton’s First Appeal”), contending that the District Commission erred in its
interpretation and application of 10 V.S.A. 5 6086(a)(8) (aesthetics) (“Criterion 8”).

On July 9,1997, then Board Chair John T. Ewing issued a Memorandum to
Service List requesting Milton to submit a memorandum of law on or before July 29,
1997 regarding the substance of and the Board’s jurisdiction over what Milton identified
as Issues I and II in its First Appeal.

On July 23, 1997, Milton filed  a Motion to Continue, in which it waived its right
to a hearing or preheating conference within the 40-day time period established by 10
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V.S.A. 9 6085(b) and requested that this appeal be continued for a period of at least 60
days.

I( On July 24, 1997, Chair Ewing issued an Order granting the requested

~1
continuance for a period of 60 days.

il
On September 23, 1997, Milton tiled a Motion to Continue until ten days after the

ii Drstrtct  Commission issued a decision regarding an open space plan required by the
’ Partial Decision.

II On October 2, 1997, Chair Ewing issued an Order (“Order”), which is
incorporated herein by reference, granting the requested continuance.

~~ On January 1, 1998, Marcy Harding became the Board’s Chair and assumed the
responsibilities of Chair for this proceeding.

~1 On February  13, 1998, the District Commission issued Partial Findings of Fact
and Conclusions of Law and Order regarding an open space plan submitted for its review
(“Open Space Decision”).

11 On February 23, 1998, Milton filed a Motion to Continue and Notice of Appeal
i (collectively “Milton’s Second Appeal”).
~
~ ~ On February 23, 1998, the Chittenden County Regional Planning Commission

(“CCRPC”) filed a Notice of Appeal (“CCRPc’s  Initial Appeal”).

pi On March 5, 1998, Chair Harding issued a Chair’s Preliminary Ruling (“Chair’s
Preliminary Ruling”) which, in part, dismissed CCRPC’s  Initial Appeal and which is
incorporated herein by reference.

~~ On March 12, 1998, Town of Colchester (“Colchester”) filed a Notice of Appeal.

On March 12, 1998, GBIC tiled a Notice of Appeal.

II
iI On March 12, 1998, CCRPC filed a partial ob,iection  to the Chair’s Preliminary
~ ~ Ruling and a Notice of Appeal (“CCRPC’s  Second Appeal”).

iI
/I

On March 13, 1998,  the Town of Georgia (“Georgia”) tiled a Notice of Appeal
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On March 16, Milton filed a Memorandum as required by the Chair’s Preliminary
Ruling.

On March 16, 1998, Husky tiled a Notice of Appeal.

On March 16, 1998, the Agency of Commerce and Community Affairs and
/ Economic Development (“Agency”) tiled a Notice of Appeal.

On March 20, 1998, Milton filed a Memorandum as required by the Chair’s
Preliminary Ruling.

11 On April 2, 1998, Colchester filed an Application for Party Status.

On April 3, 1998, Chair Harding convened a prehearing  conference with the
following organizations and individuals participating:

GBIC by Richard A. Spokes, Esq. and Frank Ciofti
Husky by Dale A. Rocheleau, Esq., John Booth, Valerie Chart,  Brad Ferland,

and Harry R. Colombo
Milton by Gregg H. Wilson, Esq. and Ted Nelson Jr.
Colchester by Robert C. Roesler, Esq.
CCRPC by Richard A. Spokes, Esq. and Art Hogan
Georgia by Duncan Hastings
Agency by John W. Kessler, Esq. and Curt Carter
Agency of Natural Resources (“ANR”) by Andrew Raubvogel, Esq.

On April 3, 1998, Georgia filed an Application for Party Status.

On April 3, 1998, Attorney Raubvogel filed a Notice of Appearance on behalf of
ANR.

On April 3, 1998, the Board received a letter requesting party status on behalf of
Lawrence P. Monty.

On April 6,1998,  Chair Harding issued a Prehearing Conference Report and
Order.

On April lS,l998, GBIC and CCRPC tiled an objection to Mr. Monty’s  request
for party status.
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, On April 16, 1998, the Agency filed an objection to Mr. Monty’s request for party
Is t a t u s .

On April 16, 1998, Husky filed a letter making several requests.

On April 16, 1998, Husky, GBIC, Milton, CCRPC, and the Agency filed a
~ ~ Motion to Dismiss and Vacate (“Motion to Dismiss”).~
iI On April 20, 1998, Mr. Monty tiled a letter regarding his request for party status.

! On April 22, 1998, Colchester filed a letter concurring with the objection to Mr.
(, Monty’s request for party status.

~

Ii
On April 22, 1998, Husky filed a letter together with documentation establishing

that the individual applicants had transferred their individual parcels comprising the
I i Project site to Husky.
I ~

On April 24, 1998, ANR filed a letter concerning its participation in the
~ proceeding.
~~

On April 29, 1998, Milton filed copies of the Milton Comprehensive Plan (“Town
i ( Plan”).

I

II On April 29, 1998, the Board deliberated concerning the Motion to Dismiss and
( other preliminary issues.

ii On April 30,1998,  the Board issued a Memorandum of Decision concerning the

1)
Motion to Dismiss and other preliminary issues, which is incorporated herein by

11
reference (“Memorandum of Decision”).

!’ On May 14, 1998, Husky, GBIC, Milton, CCRPC, and the Agency filed proposed
) ) Partial Findings of Fact and Conclusions of Law and Order.

)

II

On May 26, 1998, the Board took official notilze  of documents as indicated in
Section III below, reviewed the record, and deliberated. On June 24, 1998, the Board

; ~
/i

deliberated. Based upon a thorough review of the record, the Board declared the record

i i
complete. The matter is now ready for final decision. To the extent that any proposed
findings of fact are included within, they are granted; eotherwise,  they are denied. k

( [ Petition ofVillagedwick  Electric Department, 143 Vt. 437,445 (1983).

1~

ii
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II. ISSUE

Whether, pursuant to 10 V.S.A. 0 6086(a)(8), the Project will “have an undue
adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare
and irreplaceable natural areas.”

III. OFFICIAL NOTICE

Under 3 V.S.A. 3 8 1 O(4),  notice may be taken of judicially cognizable facts in
contested cases. In addition, “[t]he rules of evidence as applied in civil cases shall be
followed” in contested cases before administrative bodies. u. 9 8 10( 1). Pursuant to the
Vermont Rules of Evidence, “[a] judicially noticed fact must be one not subject to
reasonable dispute in that it is . . capable of accurate and ready determination by resort
to sources whose accuracy cannot reasonably be questioned.” V.R.E. 201(b); See In re
&&y, 144 Vt. 610, 612 (1984). Official notice of a judicially cognizable fact may be
taken whether requested or not and may be done at any stage of the proceeding. 3 V.S.A.
5 BlO(4); V.R.E. 201(c) and (f). Upon timely request, a party is entitled to an opportunity
to be heard as to the propriety of taking offtcial notice and the tenor of the matter noticed.
& V.R.E. 201(e). Findings of fact may be based upon officially noticed matters. 3
V.S.A. 9 809(g).

In the Memorandum of Decision, which has been incorporated herein by
reference, the Board took official notice of the Town Plan. In addition, the Board now
takes offtcial notice of the following documents:

1. The May 1997 Decision

2. The June 1997 Decision

3. The Open Space Decision

4. The Act 250 application cover sheet for the project dated March 20, 1997
(District Commission Exhibit 1; submitted with Master Plan Application)

5. Project Overview (District Commission Exhibit 3; submitted with Master
Plan Application)

6. Schedule B to Master Plan Application, Discussion of Criterion 8 (District
Commission Exhibit 4; submitted with Master Plan Application)
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7. Appendix 8- 1 -- Lighting Cut Sheets (District Commission Exhibit 15;
submitted with Master Plan Application)

I
8. Appendix 8-2 -- Preliminary Site Lighting Analysis (District Commission

\I Exhibit 16; submitted with Master Plan Application)

ii 9. Appendix 8-3 -- Letter from State Historic Preservation Offtcer  to
I Department of Economic Development dated May 2, 1997 (District Commission Exhibit

I)
17a; submitted with Master Plan Application)

il 10. Appendix 8-4 -- E-mail Letter from Nongame  and Natural Heritage

~
Program Manager to Department of Economic Development (District Commission

1’
Exhibit 18; submitted with Master Plan Application)

11.
’ ~

Appendix 8-5 -- Memos from Department of Fish and Wildlife to Husky
File, 1209196 and l/24/97 (District Commission Exhibit 19; submitted with Master Plan

( ; Application)

(!
i i 12. Appendix 8-6 -- Significant Habitat Map (District Commission Exhibit

20; submitted with Master Plan Application)

II 13. Appendix 8-7 -- Letter from Army Coips  of Engineers to Valerie Chort,

(I
2/3/97  (District Commission Exhibit 2 1; submitted with  Master Plan Application)

14. Plans (District Commission Exhibits 3,4 to 49; submitted with Master Plan
~ i Application)

pi 15. ANR Pre-Hearing Comments, tiled 5/2/97  (District Commission Exhibit
54; submitted during hearing on Master Plan Application)

I
16. Analysis of Husky Site, Dunn Associates Landscape Architects, 5/12/97

~ 1 (District Commission Exhibit 61; submitted during hearing on Master Plan Application)

iI 17. Letter from Valerie Chart  to the District Commission, 5/12/97 (District
; i Commission Exhibit 62; submitted during hearing on Master Plan Application)

1’ 18. Noise Impact Assessment for Husky’s Elolton,  Ontario Plant, 7/6/97
(District Commission Exhibit 63; submitted during hearing on Master Plan Application)
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19. Minutes of Meeting of Advisory Council on Historic Preservation, 2/l  S/97
(District Commission Exhibit 70; submitted during hearing on Master Plan Application)

20. Lower Lamoille  River Basin Open Space Study (“OSS”), prepared by
Husky and Dunn Associates, 10/24/97  (District Commission Exhibit 74; submitted
during hearing on OSS)

21. A Review of Lower Lamoille River Basin Open Space Study (“OSS
Review”) prepared by Julie Campoli and Elizabeth Humstone  (District Commission
Exhibit 75; submitted during hearing on OSS)

22. Memorandum of Understanding (“MOW’)  among Husky, GBIC, Milton,
Georgia, Colchester, Northwest Regional Planning Commission (“NRPC”), the Agency,
and the Vermont Agency of Transportation (“AOT”)  (District Commission Exhibit 75;
submitted during hearing on Master Plan Application)

23. Letter from Milton, Georgia, Colchester, NRPC, the Agency, CCRPC, and
GBIC to the Chair of the District Commission, 12/3/97  (District Commission Exhibit 77;
submitted during hearing on OSS)

IV.

1.

2.

3.

4.

5.

FINDINGS OF FACT

Husky is a manufacturer of plastic injection molding machines.

Husky proposes to develop an industrial campus during the next twenty years that
may include up to 24 buildings totaling over 4 million square feet. The master
plan for this proposed development has been defined as the “Project.”

The Project is located on a 700 acre site in Milton Vermont (“Project Site”). The
Project buildings will occupy approximately 325 acres of the Project Site.

At its February 18, 1997 meeting, the Vermont Advisory Council on Historic
Preservation determined that none of the standing structures on the Project Site
are eligible for inclusion on the State or National Register of Historic Places.

A Phase IA Survey has been completed on the Project Site to identify areas having
sensitivity for the presence of prehistoric archeological sites. A subsequent Phase
IB study identified two prehistoric sites in the likely corridor for the road and
bridge connecting the Project Site to U.S. 7. A Phase II study will be necessary to
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9.

10.

evaluate these two prehistoric sites if they will be impacted by the construction of
the bridge and the road.

Husky and GBIC are preparing a final archeological sensitivity map for the site.
The Division for Historic Preservation has recommended management options
regarding sensitive sites. The District Commission will incorporate these
management options as permit conditions in my future permits it issues for
development on the site.

Arrowhead Lake divides the Project Site into two parcels. Approximately 650
acres are located between North Road and the Lake with a 50 acre parcel defined
by the Lake and U.S. 7. The 650 acre parcel slopes gradually up from North Road
(rising from east to west) past the railroad tracks that run north/south through the
site. The slope continues up for several hundred yards before sloping more
sharply down to the lake shore. The top of the ridge that runs north/south just
west of the tracks is predominantly open, with views to the east and west. The
existing Rowe farmstead is located in this open area. The northwest corner of the
Project Site is heavily wooded and is separated from the open fields to the south
by a stream. The north central portion of the +oject  Site consists of tilled fields
that are screened from all views.

The primary access to the Project Site, Rowe ‘load, is a two lane road off of North
Road, a town highway. Rowe Road runs for approximately two-thirds of a mile
from North Road westerly toward the Lake and reaches a dead end in the middle
of the Project Site.

The adjoining lands to the south are comprised of a 33 acre parcel and a 39 acre
parcel. The 33 acre parcel is designated as “common land” for the Maplewood
Shores Subdivision, and the 39 acre parcel is designated as “common area” for the
Quarry Lane Subdivision. Both of these parcels are subject to the Declarations of
Covenants, Conditions, and Restrictions recorded in the Town of Milton land
records, which generally restrict the use of the land to open space and recreational
purposes for the benefit of the homeowners of each residential subdivision.

The neighboring lands to the east consist of single family homes and a dairy farm.
The neighboring lands to the north are devoted to single family residences.
Arrowhead Mountain Lake and U.S. 7 lie to the west of the Project Site.
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11.

12.

13.

14.

15.

16.

The two principal views of the Project Site are from U.S. 7 and from sections of
North Road adjacent to the Project Site. There are no views of the Project Site
from roads to the north or south.

From U.S. 7 the foreground view of the Project Site consists of a farmstead  on the
west side of Arrowhead Mountain Lake, with farmhouse, outbuildings, barn
foundations, and mature trees surrounded by open fields which slope down to the
Lake. The middle ground view is composed of open hay fields  sloping down to
the forested shore on the east side of the Lake, and mature forests to the north and
south. The Rowe barn, a 300 foot long aluminum roofed structure, is located
along the top of the ridge in the center of this middle ground view. The
background view is of Georgia Mountain with open fields at the base of the
surrounding hills. Viewed as a whole, the view from U.S. 7 consists of
agricultural open space. The residential developments to the north and south of
the Project are not discernable from this vantage-point.

From North Road, the foreground and middle ground views are of agricultural
fields interrupted by hedgerows and wetlands. The railroad track is in a 15 foot
deep cut with hedgerows in the middle ground view. The background view is of
Arrowhead Mountain and adjacent hills.

Upon construction of the bridge connecting the Project Site to U.S. 7, a company
identification sign will be hung at the intersection of Route 7 and Rowe Road.
The sign will be similar in style to that approved for North Road and Rowe Road
in the Phase I permit, LUP #4C1007  as amended by LUP #4C1007-2.  The sign
will be internally illuminated.

Exterior light poles will be twenty feet in height and sited within clusters of new
plantings to soften their effect. Parking areas will be lit with 250-watt  cut-off type
metal halide lights on twenty foot poles spaced on approximately 70 foot centers.
Pathways into buildings will be lit with 175-wan metal halide luminaries on
twelve poles located at intersections. Building mounted lighting will have sharp
cut-off fixtures to match the site lighting and will occur only at building entry
points. There will be no spot lighting of the building exterior.

Landscaping includes extensive natural plantings around the buildings and
parking areas. More than 10,000 indigenous trees, such as maple, ash, white
birch, white spruce, white pine, and Austrian pine, will be planted to integrate the
buildings with the surrounding landscape.
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The short term negative visual impact associated with build-out of the Project will
be minimized by the initiation of landscaping prior to commencement of building.

Husky will maintain a 500 foot undisturbed vegetative buffer between its campus
and the shore of Arrowhead Mountain Lake for the length of the Project Site. The
buffer will serve to preserve existing shoreline from the pressures of residential or
seasonal home development, while at the same time creating habitat for wildlife.

The Project has been planned to minimize the effect on the landscape by
increasing buffers from sensitive vantage points, extensive planting of vegetation,
selection of building materials. and creation of a development corridor which best
positions the buildings and roads and the prooosed bridge on the Project Site.

Husky, GBIC, Milton, Georgia, Colchester, NRPC, the Agency, AOT, and the
Chittenden County Metropolitan Planning Organization have entered into the
MOU, dated May 28, 1997 and executed by all parties in 1997, to “support [the
Project], while also creating a process to acccmmodate  the impacts of the growth
Husky proposes in the most prudent manner possible consistent with the local and
regional planning process.”

The first stated purpose of the MOU is to “[i]mplement  a regional planning
process which will be maintained throughout all development phases of the
[Project Site] to include planning: for infrastructure capacity required for Husky’s
development; for infrastructure [required to support other commercial/industrial
growth areas in towns primarily impacted], and for addressing secondary
impacts.”

The May 1997 Decision stated that the Commission would be able to reach a
positive conclusion as to Criterion 8 after it approved an open space protection
plan.

In response to the May 1997 and June 1997 Decisions, Husky entered into a
cooperative effort with Milton, CCRPC, NRPC, Colchester, and Georgia which
resulted in the OSS.

Husky prepared the OSS in cooperation with Milton, CCRPC, NRPC, Colchester,
and Georgia. Representatives from the Vermont Center for Geographic
Information (“VCGI”), ANR, AOT, the Natural Resource Conservation Service of
the U.S. Department of Agriculture, the Vermont Planners Association, and the
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25.

26.

Winooski Valley Park District were consulted in connection with preparation of
the 0%.

The OSS outlines the following eight goals:

a.

b.

C.

d.

e.

f.

g.

h.

Create an inventory of open space resources from local, regional, and
statewide sources.

Develop a series of inventory plans that clearly show the land use and
locations of open spaces, natural areas, protected areas, scenic vistas,
cultural resources, important agricultural soils, and municipal
infrastructure.

Develop an analysis plan that can be used by municipalities to show the
relative development potential within the study area.

Prepare a summary of available methods for protection and/or preservation
of open space.

Demonstrate the role of design standards for shaping open space within
growth centers.

Engage the municipalities, regional planning commissions and state
agencies to participate and contribute to the study.

Encourage continued efforts for open space planning and growth
management by dissemination of the project data to each participating
community in both paper and digital (Geographic Information System -
“GIS”)  formats.

Provide a framework for the continued implementation of open space
protection measures at the local and regional levels.

The OSS includes an area of 105 square miles in the towns of Milton, Georgia,
and Colchester. The western boundary of the study area is Lake Champlain. The
northern boundary is slightly south of and parallel to the St. Albans-Georgia town
line. The southern boundary of the study area is the Indian Brook drainage in the
Town of Colchester. The eastern boundary follows a series of hills that represent
the Hinesburg-Oak Hill Thrust on the eastern edge of Milton. These hills include
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27.

28.

29.

30.

V.

Georgia Mountain, Cobble Hill, Brigham H111,  and Bald Hill.

The information presented in the inventory portion of the OSS includes available
spatial information from VCGI, ANR, and the Vermont Mapping Program. The
inventory also includes information gatherec from representatives of each town in
the study area.

The OSS includes a series of plates that present the information gathered during
the inventory phase in a graphic format. The final plate is the “Analysis Plan”
which depicts the relative development potential of the lands within the study
area. The plan is based on a weighted matrix of factors such as degree of existing
protection, zoning, slopes, natural resources, septic suitability, and municipal
service areas.

The OSS does not include an analysis of the secondary growth impacts of the
Project, including the types of residential, commercial, and industrial development
likely to occur and the areas in which this secondary growth is likely to be located.
It does not assess which lands within the study area are most vulnerable to
secondary growth impacts as a result of the project Site. Although the OSS
includes a list of implementation tools, it does not include a specific plan for
implementation, nor does it include any specitic  goals ot benchmarks to use in the
future to determine whether implementation efforts have been successful.

The OSS Review concludes in part that the 0% will be useful to towns as they
undertake additional planning. Milton, Colchester, and Georgia concur with this
conclusion.

CONCLUSIONS OF LAW

A. Scope of Review

When a party appeals from a District Commission determination, the Board
provides a “& m hearing on all findings requested by any party that tiles an appeal or
cross-appeal, according to the rules of the [Bloard.”  10 V.S.A. $6089(a)(3).  Board rules
provide for the & ~lpyp  review of a District Commission’s findings of fact, conclusions
of law, and permit conditions. EBR 40(A). Thus. the Board cannot rely upon the facts
stated or conclusions drawn by the District Commission regarding Criterion 8. Rather, it
must regard the Partial Decision and the Open Space Decision as evidence to be offered
by the parties.
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B. Criterion 8

The Board must determine whether the Project will have an undue adverse effect
on the scenic or natural beauty and aesthetics of the area. 10 V.S.A. 5 6086(a)(8)
(aesthetics). The burden of persuasion under Criterion 8 is on opponents of the Project.
d 0 6088(b). The lack of an opposing party does not result in an automatic conclusion
that the Project complies with the criterion. Rather, Husky and GBIC bear the burden of
producing sufficient information on which the Board can make aftirmative  findings. &,
m, In, 158 Vt. 230,237 (1992); -Hemdon Deborah Foster, #5R0891-
SB-EB,  Findings of Fact, Conclusions of Law, and Order at 1 O-l 2 (June 2, 1997)[EB
#665].

The Board relies upon a two part test to determine whether a project satisfies
Criterion 8. First, it determines whether the proposed project will have an adverse effect
under Criterion 8. &, u, I&&, mat 12, Re: James E. Hand and John R Hd ,an

orset  Pm, #SB0444-6-EB  (Revised), Findings of
Fact, Conclusions of Law, and Order at 24 (Aug. 19,1996)[EB  #629R];  Re: Ouechee
I&&&Q.,  #3WO41  I-EB and #3W0439-EB,  Findings of Fact, Conclusions of Law, and
Order (Nov. 4, 1985)[EB  #241]. In making this determination,

the Board looks to whether a proposed project will be in harmony with its
surroundings or, in other words, whether it will “tit” the context within which it
will be located. In making this evaluation, the Board examines a number of
specific factors, including the nature of the project’s surroundings, the
compatibility of the project’s design with those surroundings, the suitability for
the project’s context of the colors and materials selected for the project, the
locations from which the project can be viewed, and the potential impact of the
project on open space.

w, m at 25. If the Board concludes that the Project will have an adverse effect
under Criterion 8, then it must evaluate whether the adverse effect is “undue.” &

Criterion 8 “was not intended to prevent all change to the landscape of Vermont
or to guarantee that the view a person sees from his or her property will remain the same
forever.” Re:, #2S0351-8-EB,  Findings of Fact, Conclusions of
Law, and Order at 9 (Dec. 18,1986)[EB  #305]. Nevertheless, projects that result in the
loss of open space and the alteration of vistas for passing motorists can have an adverse
effect on aesthetics and scenic beauty. a, aas W. Brvant and John P. Skinner
#4C0795-EB,  Findings of Fact, Conclusions of Law, and Order at 21 (June 26, 1991)[EB
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~ ~ #466]. See also Re: Geome.  Marv. and Rene Boisscm,  #6F0499-EB,  Findings of
Fact, Conclusions of Law, and Order at 19 (Jan. 29, 1998)[EB  #678].

Husky and GBIC propose to develop the Prcject  in a predominantly rural,
agricultural area. The site is in a valley, framed by low mountains on either side. There
is residential development to the north and south. The Project is an industrial campus
comprised of over 20 large buildings totaling up to 4 million square feet. The scale and
mass of the buildings, which cover nearly one-half of the 700 acre site, do not “tit” within
this context. The Project is out of character with its surroundings. Therefore, the Project
will have an adverse effect on the scenic and natural beauty and aesthetics of the area in
violation of Criterion 8.

Because the Project will have an adverse aesthetic effect, the Board turns to the
second prong of the analysis under Criterion 8. The Project has been planned to
minimize the effect on the landscape by increasing buffers from sensitive vantage points,
extensive planting of vegetation, selection of building materials, and creation of a
development corridor which best positions the buildmgs  and roads and the proposed
bridge on the Project Site. Based on the facts preserted, the Board concludes that the
adverse effect of the Project is not undue.

i ~
In its thorough and carefully considered Criterion 8 analysis in the May 1997

Decision, the District Commission stated that it

( considered the potential for future landscape changes as a result of the [Plroject.
A project of the magnitude contemplated by Husky does not occur in a vacuum

[T]he Commission [concluded] that a half billion dollar investment on the
11 Husky Campus site will result in secondary growth impacts, including residential

and commercial/industrial growth in the immediate vicinity of the [Plroject.

)I

elsewhere in the Town of Milton, and in surrounding communities.

*** [I]n a project of this size the long term aesthetic impacts of secondary growth
I

1~
may be just as important, if not more important, than the aesthetic impacts of the

11

[Plroject  itself.

May 1997 Decision at 21. As a result, the District Commission “strongly urge[d]” Husky
!

it
to work with local, regional, and state authorities to develop a plan to protect the open
space in the vicinity of the Project and in the region. The May 1997 Decision stated that
the Commission would be able to reach a positive conclusion as to Criterion 8 after it
approved an open space protection plan. In response to the May I997 and June 1997
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Decisions, Husky entered into a cooperative effort with Milton, CCRPC, NRPC,
Colchester, and Georgia which resulted in the 0%

In the recent appeal to the Board involving the Town of Stowe’s  proposed sewer
expansion project, the Board concluded that it would consider all of the project’s impacts
that were supported by the evidence under the criteria on appeal, including potential or
actual cumulative impacts of secondary development. Re: Town of Stowe, #100035-9-
EB, Findings of Fact, Conclusions of Law, and Order at 39-40 (May 22, 1998) [EB
#680].  In essence, the Board will consider secondary impacts to the extent that the
evidence permits such consideration. In contrast to the Town of Stowe proceeding, there
is no party in the instant appeal presenting evidence of potential or actual cumulative
impacts of secondary development.’ While the Board agrees with the deficiencies of the
OSS identified by the OSS Review, based on the record before it the Board concludes
that the Project will not have an undue adverse effect on the scenic and natural beauty and
the aesthetics of the area in violation of Criterion 8. The Board urges the parties to
continue the collaborative process they have begun and develop mechanisms to protect
open spaces and guard against haphazard secondary development.

VI. ORDER

1. The Board shall take official notice of certain facts and documents as set
forth with more particularity in Section III. above.

2. The Project, the master plan for an industrial campus to be completed in
phases over the next twenty years, complies with  Criterion 8. Future phases of the
Project shall be reviewed as land use permit amendments and shall be evaluated under all
ten Act 250 criteria.

3. The June 1997 Decision and the Open Space Decision issued February 13,
1998 are superseded in their entirety by this Order of the Board. The May 1997 Decision
is superseded by this Order with respect to Criterion 8, but not Criterion 8(A).

The Board notes that it would not be inconsistent for a local, regional, or state
agency to actively support a proposed project while simultaneously expressing concern
about potential sprawl resulting from the project and working (both within the Act 250
process and outside of it) to plan in advance for secondary growth.
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4. The remaining issues on appeal, in&ding the party status of the Towns of
Colchester and Georgia, the party status of Mr. Monty,  and the authority of the Board or a
district environmental commission to require the submission of an open space plan are
dismissed without prejudice.

Dated at Montpelier. Vermont this 25th day of June, 1998.

ENVIRONMENTAL BOARD*

George Holland
Samuel Lloyd
William Martinez
Rebecca M. Nawrath
Robert H. Opel

* Board Member John T. Ewing has recused  himself from participation in this matter


