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Re:

State of Vermont,
ENVIRONMENTAL BOARD

10 V.S.A. $9 6001 - 6092

Munson Earth-Moving Corporation
Application #4C0986-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated Aprii  4,1997, pertains  to an appeal filed by Munson Earth-Moving
Corporation (the Applicant) from  the denial of Land Use Permit Application #4CO986  (the
Application) by the District #4 Environmental Commission (the District Commission). The
Applicant owns a tract of 71.9 acres of land off of Woodside  Drive in Colchester, Vermont. It
proposes to retain 43 acres of land and subdivide this tract for resale into 28 single family house
lots, including 5.93 acres of open land, to be served by an 1,800-foot  access road and on-site
sewage disposal and municipal water (the Project). A portion of the Project lies in the path of
the Chittenden  County Circumferential Highway (CCCI-T)  conidor.  As is explained below, the
Environmental Board (Board) concludes that the Applicant has failed to demonstrate that the
Project, as designed, will not unnecessarily or unreasonably endanger the public investment in
that facility and its associated lands. Accordingly, the Board denies the Application under
Criterion 9(K) (public investment and facilities).

I.

The Applicant’s 28-lot residential subdivision constitutes development subject to Act
250 jurisdiction. 10 V.S.A. 4 6001(3),  (19); EBR Rule 2(B). The Applicant filed an application
for approval of its Project with the District #4 Environmental Commission on March 27, 1996.
On June 14,1996,  the District Commission issued a decision denying Land Use Permit
Application #4CO986. It concluded that the Project complied with alI Act 250 criteria with the
exception of Criterion 9(K).

On June 28,1996, the Applicant filed  a notice of appeal with the Board, asserting that
the District Commission’s findings  and conclusions with respect to Criterion 9(K) were in error.

On July 3, 1996, the Agency of Transportation. State of Vermont (AOT), filed a notice of
appearance in this matter, but did not file a cross-appeal.

On August 6,1996, Board Chair John T. Ewing co&ned  a prehearing conference.
The Applicant and the AOT participated in this conferexice.  On August 13,1996,  a prehearing
conference report and order was issued, clarifying the issue on appeal, ruling on party status
requests and establishing a schedule for profiling  of evidence in this matter. This prehearing
conference report and order is herein incorporated by reference.

[Docke t  #660]



Re: Munson Earth-Moving Corporation
Land Use Permit Application #4C0986-EB
Findings of Fact, Conclusions of Law, and Order
Page 2

A second prehearing conference was convened by the Board Chair on October 7,1997,
for the purpose of establishing a hearing agenda. The Applicant and AOT participated in this
conference.

On October 9,1996,  the Board convened a hearing. Those parties participating were:

the Applicant, Munson Earth-Moving, by Phillip  C. Linton,  Esq.
Agency of Transportation by Scott A. Whitted,  Esq., Assistant Attorney General,

State of Vermont

At the hearing, the parties stipulated to the admission of all prefiled exhibits, reserving no
objections. At the request of the AOT, the Board took official notice of the following documents
in its office files: Master Land Use Permit #4CO7  18 (December 5, 1988; “Corrected,” January
10, 1989). The Applicant did not object to the Board’s official notice of these documents.

On October 23,1996,  the Applicant and AOT each filed proposed Findings of Fact b
Conclusions of Law. The Board deliberated with respect to this matter on November 20,1996,
and January 22, February 26, March 26, and April 1,1997. On March 26,1997, the Board
declared the record complete and adjourned the hearing. This matter is now ready for decision.
To the extent that any proposed findings of fact and conclusions of law are included below, they
are granted; otherwise, they are denied. Petitionof  V~dwtc~tnc  Dw
143 Vt. 437,445 (1983).

11. ISSUE

Whether, pursuant to 10 V.S.A. Q 6086(a)(9)(K),  the Project will unnecessarily or unreasonably
endanger the public investment in the CCCH, or materially jeopardize or interfere with the
function, efficiency, or safety of, or the public’s use or enjoyment of or access to that facility.

111. FINDINGS OF FACT

1. The Applicant owns in fee simple a tract of land, comprised of approximately 7 1.9 acres,
in the Town of Colchester, Vermont. This tract abuts both Macrae  Road and Woodside ~
Drive Extension. The Applicant acquired this tract in January 1983. I
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2.

3.

4.

5.

6.

7.

8.

9.

The Applicant proposes to subdivide approximately 28.98 acres of this tract to create 28
single family house lots, including 5.93 acres of open land.

The Applicant proposes to provide access to the subdivision by an 1,800-foot  road
extending from the existing Woodside  Drive Extension and ending in a cul-de-sac
opposite proposed Lots #17,18, and 19. The Applicant has reserved rights-of-way from
the Woodside  Drive Extension for future access to the remainder of its tract.

The Applicant proposes that house lots within the subdivision will have municipal water
and on-site sewage disposal, with Lots #l-4, Lots #5-8, Lots $9-12,  and Lots #27 and 28
served by a community wastewater disposal system located in the northwesterly portion
of the Project area.

The Town of Colchester granted.sketch  plan approval for the Project on February 9,
1994, and the Applicant undertook extensive engineering and planning for the Project.
Final approval for the Project was issued by the Town of Colchester Planning Commis-
sion on December 13, 1995. The AOT did not participate in the local permitting process
for the Project.

The Applicant filed an application for an Act 250 permit (Land Use Permit #4CO986)  on
March 27, 1996, to obtain approval for the Project.

A portion of the Applicant’s Project lies in the path of the CCCH. The CCCH corridor
runs along the western boundary of the Applicant’s property, involving an area of the
Applicant’s property approximately 250’-300’ in width and 700’-800’ feet in length.
Within this portion of the corridor are located a section of the proposed Woodside  Drive
extension, the proposed wastewater disposal area for Lots #l-12, #27 and #28, a section
of the Woodside  Drive Extension, and Lots #l-4.

The CCCH is a 17.7 mile limited access four-lane highway project stretching from
Interstate 89 in Williston to Vermont Route 127 in Colchester. It passes through the
Towns of Williston and Essex. the Village of Essex Junction, and the Town of
Colchester.

Since 1982, the Towns of Essex, Williston and Colchester have acted for purposes of the
CCCH as a Union Municipal District. See P.A. No. 185, Sec. 2(l) (1985 Vt., Adj. Sess.)
The CCCH District initially was responsible for planning the highway project (P.A. No. i

M-5 (1985 Vt., Bien. Sess.) until the General Assembly shifted that authority to AOT in /

1986 (P.A. No. 185, m).
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10.

11.

12.

13.

14.

15.

16.

17.

The CCCH Union Municipal District and the AOT jointly filed an application for an
Act 250 Master Land Use Permit on March 13,1987.  See Master Land Use Permit
Application #4CO718  (Master Permit Application).

The Applicant, as an abutting property owner to the CCCH, received notice of the
Master Permit Application and was granted party status in the District Commission’s
proceeding on the Master Permit Application.

The AOT received Act 250 approval for the CCCH in Master Land Use Permit #4CO718
on December 5, 1988; Master Permit #4CO718,  “Corrected,” issued January 10, 1989.
(Master Permit).

Master Permit approval of the CCCH was conditioned on the successful review by the
District Commission of Step IV design plans for individual highway segments.

Segments C, D, E, and F, of the CCCH between Vermont Route 117 and Vermont Rou’
2A in the Town of Essex have already been permitted built, and opened to traf?ic. -
Segments A and B, between Interstate 89 in Williston and Vermont Route 117 in Essex,
have been permitted but not yet built. That portion of the CCCH west of I-89 in
Colchester, Segments I and J, have not been constructed or received final Act 250
approval of Step IV design plans.

In addition to the Master Permit, the AOT has secured the following state and federal
permits for the entire CCCH project: a Final Environmental Impact Statement (FEIS), an
Army Corps of Engineers Permit, a Stormwater Discharge Permit, a Water Quality
Certificate, and a Threatened and Endangered Species Permit.

The AOT owns all the CCCH right-of-way east of I-89 in Colchester to I-89 in Williston.
For the CCCH in the area of Colchester west of I-89 (Segments I and J), the AOT must
acquire a total of 130 acres of land. The AOT has already purchased nine properties in
Colchester, totaling 23.26 acres. The AOT has spent %1,249,300.00  on these properties.

Two of the parcels acquired by the State of Vermont directly abut the Applicant’s
property. These parcels are the 4.6 acre True parcel, located to the west of the Appli- ’
cant’s property, purchased in 1993, and an 8.9 acre parcel to the east of the Applicant’s
property, purchased in 1994 from the Wmooski Valley Park District (WVPD). Both
parcels were acquired with the express intention that they would be used for the CCCH !
corridor, and each is located at the end of that portion of the corridor that passes directl
through the Applicant’s Project.

Vi
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18.

19.

20.

21.

22.

23.

The WVPD had owned a total of 287 acres of park land to the east and south of&
Applicant’s property. The AOT had considered several alternative highway alignments
through the WVPD property. However, in order to assure that the impact of the CCCH
would not jeopardize the future use of the park land, the AOT and WVPD  settled on an
alignment at the northern periphery of the park, resulting in the transfer of the 8.9 acre
parcel to the AOT for the CCCH corridor. This transaction was part of a land swap in
which the AOT also bought 50 acres of land elsewhere in Colchester and donated it to
the WVPD.

The CCCH is recognized in the Chittenden County Regional Plan and in the 1996
Colchester Master Plan. However, the 1996 Colchester Master Plan, while acknow-
ledging the need for completion of the CCCH, notes that the path of the highway within
Colchester is “subject to change” and that the route of the CCCH as shown on the Future
Lane Use Map is “meant to be general,” meaning that the eventual location of the
route might be different from the one shown.

The location of the CCCH corridor might change with respect to certain land in the
Town of Colchester owned by the Colchester School District (School District). A final
vote of the School District voters is needed to settle the alignment of the CCCH on
School District property. However, the School District property is approximately .75
miles east of the Applicant’s property, and therefore the dutcome of the vote has no affect
on the alignment of the CCCH through the Applicant’s property.

The AOT does not have any right-of-way easements through the Applicant’s property.
Although the AOT initiated condemnation proceedings in 1992 with respect to the School
District land and other Colchester properties, including the land owned by the Applicant,
the AOT voluntarily moved to dismiss this action on December 27,1993. The AOT does
not currenly have immediate plans or funding  to pursue condemnation actions for the
purchase of the Applicant’s property or a right-of-way.

The estimated total construction cost for Segments I and J in Colchester is $19 million.
Segments I and J are not included in the AOT five year Capital Construction Plan. The
Vermont General Assembly has not appropriated any funding  for construction or pur-
chase of these segments. To date, there are no federal or state funds available for this
highway project. The AOT has not secured any building permits for these segments.

There is no current timetable for the construction of the CCCH through the Applicant’s
property. It is unlikely that construction would commence on the roadway within the
next five years.
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24.

25.

26.

27.

28.

29.

The design for the CCCH in the FEIS is for a roadway above the existing ground
level on the Applicant’s property,  with a pedestrian underpass connecting the existing
Woodside  Drive with the WVPD park land. The AOT refined the highway location in
response to concerns that the District #4 Environmental Commission expressed in the
Master Permit with respect to the visual impact of that design on the adjacent residential
properties abutting nearby Bean Road. It did so by lowering the elevation of the highway
across the Applicant’s property to the existing ground level. During this process, the bike
path was added along the north side of the highway. In addition, the proposed pedestrian
underpass was removed and access to the WVPD property was provided at a different
location. The lowering of the CCCH roadway reduced the “footprint” of the highway
with the intention that this would minimize the visual impact of the CCCH on adjacent
proper&s.

The design for the CCCH prepared for the FEIS has not received Step IV design plan
approval from the District Commission. (See Finding 13).

The AOT could redesign the CCCH project in the area of the Project so as to cross ovg
or pass under the extension of Woodside  Drive. However, it would be more costly than
the present design. The AOT anticipates that to construct an overpass over Woodside
Drive Extension would require additional fill  aud the construction of a bridge at an
estimated cost of $.75 million. The AOT anticipates that an underpass would require a
20-foot  excavation and an expanded “foot print” for the Project, resulting in an estimated
cost of $50 million. These cost estimates are based on historical data.

If the Project were to be built as proposed, the AOT would have to condemn the four
individual properties (Lots #l-4) that are directly within the CCCH corridor and would
have to find a replacement area for the community wastewater disposal system for
another ten or eleven lots (Lots #5-12,  #27,  #28). If a replacement area could not be
found, the affected lots might also have to be condemned. Additionally, the AOT might
have to condemn designated open land and a wetland that are both within the Project
area. Alternatively, the AOT might have to realign its highway corridor.

The Applicant has not offered for consideration any alternative subdivision designs for its
71.9 acre tract which would have no impact, or less of an impact, on the CCCH corridor.

Since its purchase of the 71.9 acre tract in 1983, the Applicant has considered a number
of different scenarios for the development of its land. These have included proposal
to build 114 and 83 units of housing. Sketch plans prepared by the Applicant’s
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consultants in 1988,1989  and 1991 showed two access points off Macrae Road and also
contained notes stating that the predominant soils throughout the 71.9 acre parcel were
Adams- Windsor. However, no detailed engineering studies were conducted. The 1988
sketch plan showed a mixture of single-family and clustered multi-family housing. The
1989 plan for 83 single family homes also took into account the CCCH corridor; no
housing was designated to be built in this corridor area. Only one of these proposals
received preliminary approval from the Town of Colchester and none received final
Town approvals.

30.

31.

32.

33.

31.

Construction of the CCCH would not afhect  the Applicant’s ability to obtain access
to its property from Macrae Road in lieu of or in addition to access from Woodside
Drive.

I

I

The Applicant estimates that an access to the Project from Macrae Road would require
an internal roadway of at least 750 feet to reach the first lot and an additional length of
more than 1400 feet to service all 28 lots at the Town required frontage of 100 feet per
lot. The Town of Colchester ordinances now limit single access roads to 1500 feet in
length.

If the access were to be constructed at the “Kent driveway” intersection with Macrae
Road, the length of Macrae Road that would need to be completely reconstructed is 1100
feet, the water line would be 2400 feet, and the cut for the Project road would be 30 feet
deep for 1500 feet to the nearest buildable point.

The Applicant has provided no engineering plans or cost estimates for construction of an
access to the Project from Macrae Road.

The Applicant conducted a feasibility study for one of its prior proposals which revealed
that an access from Macrae Road at the nearest point of the Applicant’s property, the
DeRobertisKent  property line at Macrae Road, would require the partial reconstruction
of approximately 1300 feet of Macrae Road as a paved town street with 30-foot  wide
pavement, sidewalk, and drainage; the complete reconstruction of approximately 600 feet
of Macrae Road; a new water line of approximately 1900 feet; a project roadway cut of ;
up to 25 feet deep for approximately 2500 feet; and 750 feet of additional new roadway to i
the nearest buildable point on the Applicant’s land.



Proposed Findings of Fact and Conclusions of Law” at 6- 12 (Oct. 23, 1997).
[21 The Board has determined on other occasions that it is not the proper forum for
deciding constitutional issues. &&g_,  Q&~Q MO-, #2SO351-12A-EB,
Memorandum of Decision at 4 (Sept. 18, 1990). Such questions are appropriately raised
in a court of competent jurisdiction. See. e& -view Associates.. v. Bw
Ed, 980 F.2d 84 (2nd Cir. 1992),  Cert. 507 U.S. 987 (1993); Killinnton...  v.
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the Board declines to decide the constitutional issue raised by the Applicant.
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IV. CONCLUSIONS OF LAW

A. CRITERION 9(K) (PUBLIC lNVESTMEN-I-  AND FACILITIES)

The District Commission determined that the Applicant’s Project complied with all Act
250 criteria with the exception of Criterion 9(K). Therefore, the sole question before the Board
is whether the Project will unnecessarily or unreasonably endanger the public investment in the
CCCH, or materially jeopardize or interfere with the function, efficiency, or safety of, or the
public’s use or enjoyment of or access to that facility.’

PI The burden of production and persuasion to show that the proposed development will
satisfy Criterion 9(K) is on the Applicant. 10 V.S.A. $6088(a).  A failure to meet that burden
may result in a denial of the Land Use Permit application. IO V.S.A. 0 6087.

10 V.S.A. 5 6086(a)(9)(K) provides that:
-

A permit will be granted for the development or subdivision of lands adjacent to
governmental and public utility facilities, services, and lands, including, but not

. limited to, highways, airports, waste disposal facilities, office and maintenance
buildings, fire and police stations, universities, schools, liospitais, prisons, jails,
electric generating and transmission facilities, oil and gas pipe lines, parks, hiking
trails and forest and game lands, when it is demonstrated that, in addition to all other
applicable criteria, the development or subdivision will not unnecessarily or unreason-
ably endanger the public or quasi-public investment in the facility,  service, or lands,

I . The Applicant also raised the issue in its argument at hearing and in its post-
hearing filing whether the denial of the Project under Criterion 9(K) constitutes a
“‘taking” of its property without just compensation under the Fifth Amendment of the
United States Constitution and Article 2nd of the Vermont Constitution. “Applicant’s
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or materially jeopardize or interfere with the function, efficiency, or safety of,
or the public’s use or enjoyment of or access to the facility, service, or lands.

1.

As explained in the above Findings of Fact, a portion of the Project is located in the path
of the CCCH corridor. The Applicant, applying rules of statutory construction, argues that the
Project is not adjacent to a governmental facility or lands, as those terms are used in Criterion
9(K), in that the AOT has not wcted the CCCH roadway on lands adjacent to the Appli-
cant’s property. Therefore, the Applicant reasons, no governmental facility Q& adjacent to
its property. In support of its argument, the Applicant compares the language of Criterion 5
(10 V.S.A. 3 6086(a)(5)) which addresses, for example, t&k impacts of projects on “existing
or proposed” highways with the language of Criterion 9(K), which merely refers to projects
“adjacent to governmental and public utility facilities, services, and lands,” with no express
provision for governmental facilities. “Applicant’s Proposed Findings of Fact and Conclusions
of Law” at 12 (Oct. 23,1996).

[31 The Board has had no occasion before to address the question whether a highway project
such as the CCCH qualifies as a governmental facility within the meaning of Criterion 9(K)?
A review of past Board decisions reveal that Criterion 9(K) has been applied principally in the
context of Act 250 review of proposed development activities contiguous to previously construc-
ted governmental facilities. &&&, Re:, #5WO584-9-EB  (Feb. 9,199O)

. .
(hospital); Re: Swain DevcOm. , #3RO678-EB  (Apr. 25,1994)  (state
highway);w., #4(3084  1 -EB (Aug. 2 1,1992)  (town road); and &
1#3RO678-EB  (Apr. 25,1994)
(public water supply). Therefore, these decisions are not dispositive  of the question at hand.

[41 However, the Board also has de&mined that Criterion 9(K) is designed to protect
the public’s investment in land acquired for the facilities or services enumerated in that
criterion. See m., #4C0329-16-EB  (Jan. 8.1993) (land owned by

2 The Board notes that the District #4 Commission has decided this question
regarding another development in the path of the CCCH, concluding that the CCCH is a
governmental facility. & Re:
&+ym~&,  #4(3019901,  Findings of Fact, Conciusions  of Law, and Order (Nov. 5,1985)
(project denied under Criterion 9(K) because of its anticipated impacts on CCCH, with
negative findings under other criteria including Criterion 5).
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school district considered in Criterion 9(K) analysis). Therefore, even when the public use for
which the land has been acquired has not been fully realized, the Board will scrutink  adjoining
development for its impacts on the public’s.investment  in those iands and anticipated uses.

151 The AOT persuasively argues that the public has aheady  made an enormous investment
in the CCCH by funding and constructing the Williston  to Colchester segments. The AOT
further argues that Segments I and J, far from being a mere dotted line on a piece of paper, have
achieved sufficient finality of design that the AOT has obtained necessary federal and state
permits for this portion of the highway project. While the AOT has not obtained Act 250
approval of Step IV design plans, it has acquired two parcels of land immediately adjacent to
the Applicant’s tract in anticipation of final highway design approval and construction.

The fact that the AOT has no current state or federal funding or continuing authoriza-
tion with which to proceed with condemnation and construction may place in question when the
highway will be constructed through the Applicant’s property. Nevertheless, there are a number
of factors which, considered together, persuade the Board that it must review the Project unde-
Criterion 9(K) to determine its impacts upon the public’s investment in the CCCH and adjoint+
lands.

WI First, the General Assembly has recognized the CCCH as a unified facility, even though
it has been constructed in segments. & P.A. No. I85 (1985 Vt., Adj. Sess.). Forjurisdictional
purposes, the Board recognizes as a single development a government project that “is completed
in stages according to a plan.” EBR Rule 2(A)(4). Indeed, the District Commission reviewed
and issued a Master Permit for the CCCH project in its entirety.

PI Second, the State has devoted more than twenty years to the planning and construction
3f major segments of the CCCH east of I-89. It has acquired necessary permits and lands for
implementation of Segments I and J, west of I-89. FinalIy,  and more specifically, it has acquired
two parcels of land, one immediately to the east and the other immediately to the west of the
Applicant’s tract, for the express purpose of using them for the CCCH corridor. Therefore, the
Board concludes that the highway corridor  is suf3iciently  definite so as to constitute a govem-
mental facility thereby warranting consideration of the impacts of the Project on the CCCH and
adjoining lands under Criterion 9(K). This conclusion is consistent with the general command in
the Findings and Declaration of Intent of Act 250 that only uses which promote the general
welfare “through Q&X& growth and development” will be permitted. P.A. No. 250, Sec. 1
(1969 Vt., Adj. Se%).
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VI The Board interprets Criterion 9(K) to call for two separate inquiries with respect to
govemmentai  and public facilities. First, the Board is to examine whether a proposed project
will unnecessarily  or unreasonably endanger the public investment in such facilities. Second,
the Board is to examine whether a proposed project will materially jeopardize or interfere with
(a) the function,  efficiency or safety of such facilities, or (b) the public’s use or enjoyment of or
access to such facilities. Re: Swain Deve. .

, #3WO445-2-EB,
Findings of Fact, Conclusions of Law, and Order at 33 (Aug. 10, 1990).

191 With respect to the first inquiry, the Board concludes that the Applicant has failed to
demonstrate that the Project will not unnecessarily or unreasonably  endanger the public
investment in such facilities. The AOT argues that if the Applicant or its successors in interest
were to build out the subdivision as proposed in the present Application, the costs to the State in
acquiring the subject property would increase, perhaps substantially, both directly  as a result of
the costs of condemnation and possible in&structure redesign, and indirectly as a result of
additional permitting costs. However, these facts alone do not support the conclusion that the
Project poses an unnecessary or unreasonable danger to the public’s investment.

[lo] Rather, the Project, as designed, will endanger the public investment in the parcels
adjoining the Applicant’s property which the AOT has acquired to accommodate the planned
highway alignment.  Indeed, the AOT and WVPD considered alternative alignments, but
determined that the only reasonable alignment through the WVPD property was the one through
the park’s northem  periphery. The acqu@ition  of the WVPD parcel was predicated on an
agreement between the AOT and WVPD to locate the CCCH corridor at this location, thereby
avoiding unnecessary and unreasonable endangerment of the public’s investment in the adjoining
park land or interference with the public’s use and enjoyment of that resource. See Master
Permit, #4CO718,  Findings of Fact, Conclusions of Law, and Order at 41, Finding 13 1 (Dec. 5,
1988).

Assuming that the Project were approved as presently designed, the AOT would have to
renegotiate with the WVPD for another ahgnment,  but given the configuration of the WVPD  and
Applicant’s properties, the CCCH would still cross some portion of the Applicant’s 71 .%cre :
tract  and likely result in the tak ing of more park land and the bisection of the park, thereby
further endangering the public’s investment in the WVPD. It also might require the AOT to :
acquire lands in addition to the True parcel.
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[ll] While the Project endangers the public’s investment in the CCCH and adjoining
lands, the question remains whether that endangerment is unnecessary or unreasonable.
m, #5 WO584-  14-EB,  Findings of Fact, Conclusions of Law, and Order
at 7 (Jan. 10,1992).  The Board believes that it is unnecessary.  The  facts support the conclusion
that the Applicant knew or had reason to know of the planned CCCH corridor alignment as early
as the 1987 Master Permit Application, if not before. Indeed, the Applicant once prepared a
sketch plan for a subdivision which contemplated and even avoided development in the highway
corridor. The Applicant’s present subdivision proposal, on the other hand, is located directly in
the path of the CCCH corridor even though the Applicant has other acreage immediately adjacent
to the Project.

[12] The Applicant has the burden of production and persuasion under Criterion 9(K). The
Applicant has failed to meet its burden by demonstrating that it has incorporated principles of
avoidance or mitigation in its subdivision design. See Swain at 34.F r o m  t h e  B o a r d ’ s  p e r s p e c -
tive, the Project, as designed without avoidance and mitigation measures, will unnecessarily
endanger the public’s investment in the public lands adjacent to the Project and the CCCH
corridor. -

[13] With respect to the second inquiry required under  Criterion 9(K), the Board concludes
that the Applicant’s Project will not materially  jeopardize or interfere with the function,
efficiency, and safety of the CCCH and the public’s use or enjoyment of or access to that facility.
Again, the subdivision will not have direct access to the CCCH. Therefore., the Project does not
pose any particular danger in terms of added traffic or safety risks. The AOT argued at hearing
that the construction of an overpass or underpass to accommodate the Woodside  Drive Extension
might affect the public’s aesthetic enjoyment of the highway. However, this is an issue properly
to be decided by the District Commission as part of Step IV design plan review or in review of
another application.

B. CONCLUSION

The Board concludes that the Applicant’s proposal fails to comply with the requirements
of Criterion 9(K), and therefore a Land Use Permit should be denied for this Project.

[ 131 In reaching this conclusion, the Board understands the Applicant’s position that it could
be left in a state of uncertainty concerning the location of development on its property. However,
the Applicant has several options: 1) redesign the Project to avoid the highway corridor, 2) se-k
the legal remedy of inverse condemnation against the AOT (see m . Ch&&n Cob
w, 158 Vt. 100 (1992); or 3) file a subsequent application for the PrIject with the District

/’
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Commission if it can demonstrate that substantial changes in conditions have occurred which /

materially affect the merits of the Project, such as abandonment of the CCCH corridor through
Colchester as evidenced by the AOT’s  continued failure to commence condemnation proceedings

j
:

or other factors making the completion of the highway improbable.

V. ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, Land Use Permit
Application #4C0986-EB  is hereby denied.

Dated at Montpelier, Vermont, this

ENVIRONMENTAL BOARD

<:xiYiCb
/
./&rn T. Ewing, Cha&_I

Marcy Harding
Rebecca M. Nawrath
Samuel Lloyd
W. William Martinez

Dissenting: Steven E. Wright

Members Arthur Gibb, John M. Farmer, Robert G. ‘Page, M.D., did not participate in the final
deliberation with respect to this matter. Member Farmer submitted his resignation from the
Board effective January 3 1,1997.


