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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: University of Vermont and State Agricultural College
and Novarr-Mackesey Development Company
Application #4C0895-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated August 28, 1992, pertains to an
application to construct a student apartment complex and
associated parking areas and stormwater management ponds.
As is explained below, the Environmental Board concludes
that, with conditions, the proposed project complies with
those portions of the following criteria which are on
appeal: 10 V.S.A. § 6086(a)(l) (air pollution - noise),
(l)(A) (headwaters), (l)(B) (waste disposal), (l)(E)
(streams),~ (4) (erosion), (5) (traffic), (8) (aesthetics),
and (10) (local plan). Accordingly, the Board issues an
amended permit.

I. SUMMARY OF PROCEEDINGS AND STATEMENT OF JURISDICTIONS

On January 22, 1992, the District #4 Environmental
Commission issued Land Use Permit #4CO895 to the University
of Vermont and State Agricultural College and Novarr-
Mackesey Development Company (the Applicants). The permit
authorizes the Applicants to construct 81 student apartments
in 11 buildings, to be served by municipal water and sewer,
and to construct two stormwater management ponds. The
proposed project is located on the Redstone Campus of the
University of Vermont off South Prospect Street in
Burlington. The Redstone Campus is also known as the South
Campus.

An Act 250 permit is required for this project pursuant
to 10 V.S.A. § 6081(b) and Board Rule 2(A)(5) because the
proposed project constitutes a substantial change to a pre-
existing development.

On February 19, 1992, permitted party Citizens for
Responsible Planning (CfRP) filed an appeal. On Febru-
ary 20, the Burlington Country Club, an adjoining landowner,
also filed an appeal. On March 12, Board Chair Elizabeth
Courtney convened a prehearing conference. On March 25,
CfRP filed a memorandum of issues on appeal. On March 31,
the Chair issued a prehearing conference report and order.

On April 27, 1992, the Board issued a memorandum of
decision concerning the party status of CfRP. On May 7, the
Burlington Country Club filed a motion to dismiss its
appeal. During May and early June, the parties filed
prefiled testimony and written evidentiary objections.
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The Board convened hearings in this matter on June 3
and 4, 1992, with the following parties participating:

The Applicants by Spencer R. Knapp, Esq.
CfRP by Harvey Carter, Esq. and Robert Daniels

After taking a site visit and hearing testimony, the Board
recessed the hearing pending filing of proposed findings of
fact and conclusions of law, review of the record,
deliberation, and decision.

On June 25, 1992, the parties filed proposed findings
of fact and conclusions of law. The Board deliberated on
July 2. On July 8, CfRP filed supplemental requests to
find. On July 23, the Applicants filed a letter concerning
a requirement to complete construction by a specified date.

The Board deliberated again on August 12 and 26, 1992.
On August 26, following a review of the evidence and
arguments presented in the case, the Board declared the
record complete and adjourned the hearing. This matter is
now ready for decision. To the extent any proposed findings \
of fact and conclusions of law are included below, they are
granted; otherwise, they are denied.

II. ISSUES

The issues before the Board are:

a. Whether the Board should dismiss the Country
Club's appeal.

b. Whether, pursuant to 10 V.S.A. § 6086(a)(l),
blasting associated with the proposed project will cause
undue air pollution in the form of noise.

Whether stormwater runoff from the proposed
proje% complies with 10 V.S.A. § 6086(a)(l)(A)
(headwaters), (l)(B) (waste disposal), (l)(E) (streams), and
(4) (soil erosion).

d. Whether disposal of sewage from the proposed
project complies with Criterion l(B).

e. Whether, pursuant to 10 V.S.A. § 6086(a)(5), the
proposed project will create unsafe traffic conditions or
unreasonable highway congestion.
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f. Whether, pursuant to 10 V.S.A. § 6086(a)(8), the
proposed project will have an undue adverse effect on
aesthetics. The questions under aesthetics in this appeal
are limited to: (1) noise generation, (2) regulation of
student conduct, (3) occupancy controls, (4) loss of open
space, and (5) loss of a view corridor to the Green
Mountains.

4. Whether, pursuant to 10 V.S.A. § 6086(a)(lO), the
proposed project will conform to the Municipal Development
Plan of the City of Burlington. The questions with regard
to plan conformance in this appeal are limited to those
provisions of the Municipal Plan concerning core campuses at
higher education institutions, intrusion of such
institutions into residential neighborhoods, and public
participation in decision-making.

III. FINDINGS OF FACT

Proiect and Site Descriotion

1. The proposed project includes the construction of an
81-unit student apartment complex located on 4.53 acres
of land owned by the University of Vermont and State
Agricultural College (the University) located on the
east side of South Prospect Street in Burlington.

2. The site of the proposed project is the south end of
the University's South or Redstone Campus. The South
Campus consists of approximately 40 acres and includes
the majority of the University's dormitories and
residential facilities. The site of the proposed
project is immediately adjacent to a complex of 13
dormitories that presently houses over 1,500 students.

3. The site of the proposed project is flat to gently
sloping and is presently open. Its western border is
South Prospect Street. There are no improvements on
the western part of the site. Its northern border is a
University road which is part of the South Campus. Its
eastern edge is a row of trees which is located just
beyond a parking area which presently exists on the
site's eastern portion. The site's southern border
consists of lands owned by the Burlington Country Club,
except for the very southwestern corner. On that
corner, the site borders land owned by Harriet Adams.
Her land contains a house in which she lives.
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4.

5.

I~
6.

7.

8.

9.

On the opposite side of South Prospect Street from the
project site, there are existing apartment buildings,
single-family homes, and a multi-unit condominium
complex known as Overlake Condominiums. None of these
structures is part of the University.

The proposed apartment complex includes 11 separate
buildings that will be arranged in two quadrangles.
The buildings will contain a mix of one, two, three,
and four bedroom units. The total number of bedrooms
will be 200. The proposed project is intended to house
a total of 214 students. The students will be juniors,
seniors, or graduate students. The number 214 was
arrived at by multiplying the number of bedrooms by a
factor of seven percent to account for roommates. This
"roommate factor" could be as high as ten percent.

Eighty parking spaces presently exist on the site. The
proposed project includes the addition of 100 parking
spaces. A further 36 parking spaces may be added if
the 100 additional spaces prove inadequate. To add the
36 spaces, planned landscaping will have to be removed.

The proposed project includes the construction of two
stormwater management ponds on two acres adjacent to
the apartment complex. The ponds will detain
stormwater runoff. One of the ponds is intended to
maintain stormwater runoff from the site of the
apartment complex at pre-development levels. The other
pond is intended to reduce peak stormwater flows from
the remainder of the South Campus.

Novarr-Mackesey Development Company (Novarr-Mackesey)
is based in Ithaca, New York. The University will
lease the project site to Novarr-Mackesey under a
ground lease with a 35-year term (the Ground Lease).
Novarr-Mackesey will finance, construct, and manage the
apartment complex. At the completion of the term,
Novarr-Mackesey will own the complex.

Novarr-Mackesey presently manages more than 750 units
of student apartment housing for Cornell University and
Ithaca College. These institutions are located in the
area of Ithaca, New York.
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11.

12.

13.

14.

Novarr-Mackesey will rent the apartments to students
who will be required to sign leases (the Student
Leases). The Applicants propose that Novarr-Mackesey
will be the lessor and the University will not sign the
Student Leases. Most tenants will be students at the
University but some of the tenants may be students from
other nearby colleges such as Champlain College.

The Ground Lease requires that the Student Leases
contain ,a provision applicable to all tenants who are
also students at the University. The provision will
require that all such tenants agree that all of the
University's policies, rules, and regulations regarding
student conduct shall apply fully to and govern the
activities and conduct of such tenants while they are
on the premises of the proposed project. This
provision will not be applicable to tenants who are
students at other institutions.

The Ground Lease grants the University an option to
purchase the project from Novarr-Mackesey. The Ground
Lease also grants the University a right of first
refusal in the event that Novarr-Mackesey wants to sell
its interest in the project. The option and refusal
right will last for as long as the term of the Ground
Lease. In addition, the Ground Lease grants Novarr-
Mackesey a right of first refusal during the lease term
in the event that the University seeks to sell the
project site.

The Burlington City Police and the University police
will have jurisdiction over this project. The City
police will have primary jurisdiction and the
University police will provide added support, and will
respond when the City police are not available.

The Ground Lease gives the University the power to
control rent prices during the project's first year.

Blastinq

15. Bedrock may be encountered in excavating the route of a
proposed gravity stormwater pipe which will convey
stormwater from the project to one of the detention
ponds. Approximately 175 cubic yards of this bedrock
may have to be removed during construction. To remove
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16.

17.

18.

19.

the bedrock, blasting may be necessary. The Applicants
propose that any blasting will not take more than three
days with no more than eight to 10 blasts per day.

The residence of Mrs. Adams is likely well in excess of
400 feet from the potential blasting location.

Exhibit #A7 is a blasting plan (the Blasting Plan)
submitted by the Applicants to be used if'blasting is
needed to remove the above-described bedrock.

The Blasting Plan
following:

a. Notification
to five days
tions.

contains provisions which require the

of neighborhood property owners three
in advance of the blasting opera-

b. No blasting may occur outside of the hours of 8:00
a.m. to 6:00 p.m., Monday through Friday.

C . A pre-blast survey will be conducted to inventory ti

and assess current conditions and damage potential
within a 300-foot radius of the blasting opera-
tions.

d. Drilling operations will be performed with a
hydraulic drill equipped with a dust boot for dust
control. A blast mat will be required for all
blasts to control debris.

e. "Seismic criteria appropriate to minimize damage
to the nearest buildings" will be required.

The Blasting Plan does not state what seismic criteria
are appropriate, the amount of the blasting charges, or
the exact charge locations. There is no evidence in
the record concerning the decibel levels the blasting
will cause, what decibels levels are appropriate to
prevent undue air pollution, and whether reviewing
damage potential only within a 300-foot radius
adequately protects public safety.
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Stormwater Runoff

20.

21.

22.

23.

24.

25.

On January 20, 1992, the Department of Environmental
Conservation of the Agency of Natural Resources (DEC)
issued Discharge Permit #l-1055 to the University. The
permit applies to a discharge of "stormwater runoff
from the existing South Campus area at the University
of Vermont and from a student housing project off of
South Prospect street to an unnamed tributary of Lake
Champlain."

The discharge permit allows stormwater runoff from
roofs, paved roads, and parking lots in the South
Campus area of the University, following treatment in a
detention pond. This discharge is to flow through a
network of catch basins and storm sewers, to the
detention pond, prior to flowing into an "unnamed
tributary of Lake Champlain."

The discharge permit also allows stormwater runoff from
roofs, paved roads, and parking lots within "a student
housing project on South Prospect Street," following
treatment in a detention pond. This discharge is to
flow overland across vegetated terrain and through a
network of catch basins and storm sewers, to a second
detention pond, prior to flowing into an "unnamed
tributary of Lake Champlain."

Discharge from the above-referenced detention ponds
will flow through a riprap pad and then directly onto
land owned by the Country Club to the south. The
runoff will then enter a 15-inch culvert under a
portion of the Country Club's golf course.

From the culvert, stormwater runoff from the project
will discharge into Englesby Brook, which is likely the
"unnamed tributary" discussed in the discharge permit.
The Brook is located within Englesby Ravine and within
the so-called Englesby Ravine watershed. This water-
shed consists of approximately 550 acres, which is less
than 20 square miles.

The project's stormwater systems have been designed for
a lo-year storm event. Presently, peak flows from the
site during such an event are seven cubic feet per
second (CFS). If the project were constructed without
the second detention pond, such peak flows would
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26.

27.

28.

29.

30.

Sewace Disposal

31. On November 26, 1991, DEC issued Water Supply and
Wastewater Disposal Permit #WW-4-0441 to the
University. In relevant part, the permit authorizes
sewage disposal from a project consisting of 11

increase by two CFS to a total of nine CFS. The second
detention pond is designed to remove the additional two
CFS so that post-construction flows from the site will
not exceed pre-construction flows.

Presently, peak flows from the South Campus during a
lo-year storm event are 47 CFS. The proposed
stormwater management facilities related to the South
Campus will reduce these flows to 25 CFS.

The 15-inch culvert under the Country Club's golf
course is not adequate to handle the present or
projected peak stormwater runoff flows. The proposed
project will not exacerbate this condition because the
net amount of flow reaching the culvert after the
project will be less than it was before the project.

A drainageway exists in the location of the proposed
stormwater management facilities. The drainageway
results from the present collection of stormwater from
the South Campus.

Portions of the drainageway not directly involved in
construction will be protected by sedimentation control
fences and hay bale dikes for the duration of
construction. After construction, riprap and
vegetation will be used to control erosion at pipes and
other points of concentrated flow.

During construction, temporary measures for erosion
control will be taken. These measures will consist of
placement of sediment control devices such as hay bale
dams and silt fences downslope of all disturbed areas
and at the inlets to all swales, and storm drains and
ditches. A stabilized construction entrance will be
installed and maintained at the South Prospect entrance
to the project site. After every storm, sediment
control devices will be inspected for failure or
clogging. Permanent erosion control will consist of
paving or landscaping all disturbed areas.

v
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32.

33.

34.

35.

36.

37.

buildings to contain 81 units of housing with a total
of 200 bedrooms located off South Prospect Street in
Burlington. Sewage from the project is to be disposed
of through "the Burlington Main wastewater treatment
facility." The permit approves a maximum disposal rate
of 27,000 gallons of sewage per day.

On November 26, 1991, DEC issued Subdivision Permit
#EC-4-1602 to the University. The subdivision permit
approves the same project described in the above water
supply and wastewater permit.

The City of Burlington's sewer system was originally
designed to discharge directly into Lake Champlain.
During the 195Os, the City built a treatment plant.
Sewage is now diverted from the system into the plant.
An outfall from the plant discharges into Lake
Champlain. However, the capacity of the plant is
limited, and if that capacity is reached, sewage will
not be diverted into the plant for treatment but will
keep going into the Lake.

The City's treatment plant receives stormwater flows as
well as sewage. Approximately 20 times per year during
heavy storm events, the combined flow of sewage and
stormwater exceeds the capacity of the treatment
system. Flows containing sewage therefore by-pass the
plant during such times. The flows which do by-pass
the plant can go directly into Lake Champlain without
treatment. The heavy storm events which cause these
conditions are usually of less than one day's duration
and usually only last a few hours.

The adequacy of the pipes serving the City's treatment
plant is a critical factor in ensuring that flows do
not by-pass the plant.

Lake Champlain is denominated a Class B water pursuant
to 10 V.S.A. § 1253.

The City's treatment plant is subject to a discharge
permit issued by DEC and incorporated in a consent
order filed in the Chittenden County Superior Court
dated June 12, 1989 (the consent Order). The docket
number for the Consent Order is 722-89CnC.



University of Vermont and State Agricultural
College and Novarr-Mackesey Development Company
Findings of Fact, Conclusions of Law, and Order
Application #4C0895-EB
Paae 10

38.

39.

40.

41.

42.

The City's discharge permit and the Consent Order
require that the City upgrade its wastewater treatment
plant by May 1, 1994. The City plans to complete the
upgrade to the plant by August 1993. When completed,
the City plans that the upgrade will ensure that
sufficient capacity exists to prevent flows from by-
passing the plant during a ten-year storm event.

All sewage from the proposed project will flow through
sewer system pipes into the City of Burlington's
treatment' plant. The amount of sewage from the project
will be 27,000 gallons per day based on the Applicants'
projection of 214 occupants.

The pipe through which the project's sewage will flow
to the plant is known as the Ledge Street sewer. This
sewer also carries sewage from the rest of the South
Campus.

On April 25, 1991, the Burlington Planning Commission
approved COA S90-026A. This document is entitled
"Conditions of Approval - Final Plat." The document
approves the proposed project subject to various
conditions. Condition 1II.F. requires that the
Applicants analyze sewer collection and stormwater in
two manholes associated with the Ledge Street sewer.
The purpose of this analysis is to determine sewer
capacity. The Applicants have not completed the
analysis called for in Condition 111-F.

The City does not deny permits to prospective users of
the treatment plant based on lack of capacity.
Instead, the City conditions permits to require the use
of holding tanks where pipes are inadequate to carry a
project's sewage flows. The use of a holding tank can
ensure that, during a heavy storm event, less gallonage
is flowing through the treatment system. The size of a
holding tank can be less than the total daily gallonage
of a project because heavy storm events are usually
shorter than one day.

V

Traffic

43. There will be two points of vehicular access to the
project: an existing driveway leading in to the South
Campus from South Prospect Street and a new entrance ,_~.
directly into the project site from South Prospect '<;
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44.

45.

46.

47.

Street. Sight distances for both access points are
adequate except for the northern sight distance at the
South Campus driveway. This is a sight line for
vehicles turning out of the South Campus access road
onto South Prospect Street. On-street parking reduces
this sight distance to below 173 feet, well below a
safe sight distance of 310 feet recommended by the
Vermont Agency of Transportation for this 30 mile-per-
hour road. If five on-street parking spaces directly
to the north of the South Campus driveway were
eliminated, the sight distance to the north would be
338 feet.

The project is estimated to produce 13 vehicle trips
during the morning peak hour and 52 vehicle trips
during the evening peak hour. These estimates are
based on an assumption concerning how many trips each
parking space will generate. This assumption is based
on observation of traffic generated by the existing
South Campus parking areas.

The Applicants initially proposed 136 parking spaces
based on a standard figure for parking spaces needed
per apartment unit. The Applicants have conducted a
study of vehicle use at the University among students
eligible to have vehicles. Approximately 40 percent
of those eligible students have been issued parking
permits by the University. Based on this study, the
Applicants project that initial development of 100
parking spaces should be adequate to serve the needs of
this project.

All of the students to be housed at the proposed
project will be eligible to own and operate vehicles on
campus. Unlike other on-campus housing, the proposed
project is not a dormitory but rather an apartment
complex. Unlike dormitory residents, students at the
proposed project will have to drive for such housekeep-
ing purposes as food purchases.

The Applicants' calculations of parking space need for
this project assume that, on average, there will be
substantially less than one vehicle per student housed
at the proposed project. If vehicle ownership by
students at the proposed project exceeds this average
and approaches a one-to-one ratio, trip generation from
the project during the evening peak hour could approach
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48.

49.

50.

127. If more than the projected 214 students in fact
reside at the project, trip generation could be even
higher than 127 during the evening peak hour.

Based on an evening peak hour estimate of 52 trips, the
projected level of service (LOS) on South Prospect
Street in the vicinity of the two project access points
is projected to be A after the project is built. LOS A
means little or no delay.

North of the proposed project, South Prospect Street
intersects with Main Street. This intersection carries
the highest traffic volume of any intersection on South
Prospect Street.

The Main Street/South Prospect intersection is a highly
congested intersection which is presently operating at
LOS E, which means that vehicle maneuvering is
extremely difficult. Unless action is taken, the LOS
for this intersection will deteriorate further by the
year 2003.l LOS F is the only available lower LOS
designation; this designation means a failed
intersection.

Based on an evening peak hour estimate of 52 trips, the
proposed project will contribute an additional 1 and
1/2 percent to the traffic volume at the Main
Street/South Prospect intersection during the evening
peak hour. If the actual trip generation is higher,
the percentage contributionwill be higher.

V

V

1The Board takes notice that in the past it has found that LOS E
means that vehicle maneuvering is extremely difficult. See, m,Re:
Swain  Development CORD. and PhiliD Mans, #3W0445-Z-EB,  Findings of Fact,
Conclusions of Law, and Order at 13, 29 (Aug. 10, 1990). In addition,
the Board notes that this finding is based on the statements of City of
Burlington engineer Donald Morley as contained in Exhibit #C14A, a
transcript of a hearing of the so-called Main Street Task Force. The
Board believes that this is permissible because: (a) Mr. Morley was
present at the Board's hearing and available for examination, and (b)
the transcript was admitted for purposes not only of impeachment but
also of rebuttal. The Board finds the City engineer's statements to be
credible and to meet,the  hearsay exception at 3 V.S.A. § 810.
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52.

53.

54.

55.

The University maintains a shuttlebus system to
transport students around campus. The bus will stop at
the proposed project and students will be able to use
it instead of their own vehicles to reach points on the
campus. Students will not be able to use the bus to
reach points off-campus.

The Main Street Task Force is a group organized by the
City of Burlington to examine and provide long-term
solutions to traffic issues affecting Main Street,
which is the principle east/west entrance to
Burlington.

The Task Force has recommended improvements to Main
Street which, if implemented, will result in an LOS D
(moderate delay) at the Main Street/South Prospect
intersection in 2003. These improvements involve
widening Main Street and making geometric improvements
to several intersections, including that at Main and
South Prospect. The recommendations are controversial
within the City. The City is now discussing making the
recommended improvements with state and federal
authorities. The most optimistic scenario is that
construction of the improvements will begin during the
summer of 1994 and will be completed by 1997.

LOS D is a lower than desirable LOS. To improve the
LOS beyond D, it will be necessary to reduce the demand
on the Main Street/South Prospect intersection, that
is, the number of vehicles using the intersection.'

The University has joined a Campus Area Transportation
Association. The other members of this association are
the University Health Center, the Medical Center
Hospital of Vermont, Trinity College, and Champlain
College. The purpose of this association is to develop
and coordinate "transportation demand management" (TDM)
programs among the member institutions. TDM programs
seek to reduce the number of vehicles seeking trans-
portation services. The Campus Area Transportation
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h

'This finding is based on the testimony of Thomas Adler at the
same Main Street Task Force hearing discussed in footnote 1, above. The
Board believes that this is permissible for the reasons discussed in
that footnote.
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Association has already developed a program to reduce
the combined parking demand of the participating
institutions.

56. Novarr-Mackesey may participate in the Campus Area
Transportation Association but such participation is
not required as part of the Ground Lease.

Aesthetics and Municioal Plan

57.

58.

59.

60.

61.

62.

63.

64.

65.

The project site is presently used by students for
recreational activities similar to those which can be
observed at a park.

The proposed project will cause the loss of the site as
open space. The site's open space value is modest.

The project site presently serves as an aural buffer
between the South Campus and residents to the
southwest.

The purpose of the proposed project is to attract
students who live in off-campus housing back to campus.

The University maintains policies and regulations on
student conduct, including strict policies and
regulations with regard to alcohol consumption in its
residence halls. One reason that students move off-
campus is to avoid these restrictions.

The University's alcohol regulations include restric-
tions on alcohol possession, registration of parties,
and the use of caterers to serve alcohol at parties
with the approval of the local liquor control board.

Novarr-Mackesey will maintain some personnel on-site to
manage the apartment complex. If there is a problem
with tenants, these personnel will have to raise the
matter with appropriate personnel at the University.

Student fraternities and apartment houses are often
sources of late-night noise.

The Applicants propose that University police Will play
a back-up rather than a direct enforcement role. If
allowed, the enforcement of University regulations,
including those regarding alcohol, will therefore be V



University of Vermont and State Agricultural
College and Novarr-Mackesey Development Company
Findings of Fact, Conclusions of Law, and Order
Application #4C0895-EB

66.

67.

68.

69.

less strict. Less strict enforcement of those
regulations will increase the potential for students at
the proposed project to generate noise at night and to
create a nuisance for neighborhood residents.

The number of units at the proposed project can support
as many as 267 residents. This number is greater than
the 214 occupants projected by the Applicants. It may
easily be reached if students double up in bedrooms to
cut rental costs. In addition, tenants are likely to
have visitors. If the number of occupants is greater
than projected by the Applicants, the potential for
noise and nuisance will be increased.

The provisions of the Ground Lease do not limit
occupancy at the proposed project to the Applicants'
projected 214 occupants. The Applicants are willing to
abide by a condition limiting the number of permanent
occupants to 220.

From South Prospect Street itself, a viewer can see the
tops of the Green Mountains over the trees at the
parcel's eastern end. A modest view of the range iS
visible during the winter because the leaves are off
the trees. The view is available to motorists but
cannot be seen from the nearby
miniums, and apartment houses.
will diminish this view.

The City of Burlington adopted
Development Plan in June 1991,
before the Act 250 application

residences, condo-
The proposed project

the Burlington Municipal
approximately one month
for the proposed project
seeks to minimize thewas filed. The Municipal Plan

intrusion of educational institutions into residential
areas. For example, on page 21, the Municipal Plan
states concerning institutions of higher learning:

Certainly the institutions must continue -
and expand - their efforts to house students
on campus and to minimize automobile use. A
more urban configuration of each institu-
tion's core campus would allow it more room
to develop without further intrusion into the
neighborhoods.
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70.

71.

72.

73.

IV.

A.

By emphasizing an urban configuration at the campus
core, the Municipal Plan seeks to concentrate high
density development at the core. High density
development means development which has 40 to 60
percent lot coverage. The proposed project has a lot
coverage of 27 percent and therefore does not need to
be placed on the core campus. The project's lot
coverage is compatible with that of the nearby
residential neighborhood.

The core of the University campus is the academic and
administrative portion of the campus located north of
Main Street. The South Campus and the project site are
not part of the University's core campus but are
located on the periphery of the University.

It is a goal of the Municipal Plan to foster public
participation in decision-making. For example, page
two states that "the city is committed to giving
everyone access to the municipal decision-making
process."

Surrounding property owners in the vicinity of the
project were able to learn about it at an early stage
and to participate in decision-making concerning it
through the Ward 6 Neighborhood Planning Assembly and
through the municipal permitting process.

CONCLUSIONS OF LAW

Dismissal of Aooeal bv Burlington Countrv Club

The Country Club seeks permission to withdraw its
appeal. Such withdrawal is not contrary to the values
embodied by Act 250 and the Country Club's appeal will be
dismissed.

B. Blastino: Criterion 1 (Air Pollution - Noise)

We have previously concluded that, in considering
whether a project will cause undue air pollution under
10 V.S.A. § 6086(a)(l), we may consider the noise impacts of
a proposed project. In looking at noise under Criterion 1,
we focus primarily on the health and safety impacts of
noise, rather that its welfare impacts, which we consider

d
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under Criterion 8 (aesthetics). Re: Juster Associates,
#lR0048-8-EB, Findings of Fact, Conclusions of Law, and
Order at 24-25, 30 (Dec. 19, 1988).

The noise issue under Criterion 1 in this appeal is
blasting which may be needed to lay a gravity sewer pipe.
The burden of proof with respect to this issue is on the
Applicants. 10 V.S.A. § 6088(a).

The Applicants have submitted a plan to minimize the
effects of blasting. The Board does not believe that it has
sufficient information at this time to judge whether the
plan is adequate. For example, the plan requires a pre-
blast survey within a 300-foot radius of the blasting
location, but there is no evidence in the record to prove
that limiting the survey to a 300-foot radius will protect
public safety. There also is no evidence in the record
concerning projected decibel levels from the blasts and what
decibel levels are appropriate to prevent undue air
pollution. In addition, the Applicants have not stated the
exact location and size of the charges for the blasting,
presumably because the need for blasting is not certain.

Accordingly, we are not persuaded that the proposed
project will not create undue air pollution in the form of
noise. We will therefore condition the permit to prohibit
blasting unless and until we have approved in writing a
written submission from the Applicants which contains the
information cited immediately above as missing from the
record. In reaching this conclusion, we note that it may be
possible to construct the gravity sewer pipe without
blasting.3

C. Stormwater Runoff: Criteria l(A) (Headwaters), l(B)
(Waste Disoosalt, l(E) (Streams), and 4 (Soil Erosion)

During the hearings, the Applicants submitted a final
discharge permit issued by DEC for the stormwater discharge
associated with the proposed project. Pursuant to Rule
19(E) (1) (e) I this permit establishes a rebuttable presump-
tion that the discharge will not create undue water pollu-

3Member Law~~ence Bruce disagrees with the above conclusion
regarding blasting. He believes that any blasting which may be needed
to remove bedrock will be de minimis  and have no significant impact.
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tion. Accordingly, the discharge permit establishes a
rebuttable presumption of compliance for the discharge with
respect to Criteria l(A) (headwaters), l(B) (waste
disposal), and l(E) (streams) because all of these criteria
relate to the question of undue water pollution. See
10 V.S.A. § 6086(a)(l).

Based on the evidence and arguments submitted, we
conclude that the discharge permit has not been rebutted.
Thus, the proposed project complies with Criteria l(A),
Al, and l(E) with respect to stormwater runoff.

In addition, based on the foregoing findings of fact,
we conclude that stormwater runoff from the proposed project
complies with Criterion 4 (soil erosion).

D. Sewaqe Disposal: Criterion l(B) (Waste Disposal1

During the hearings, the Applicants submitted a final
subdivision permit and a final water supply and wastewater
permit issued by DEC. Pursuant to Rule 19(E)(l)(a) and (b),
these permits created a rebuttal presumption that sewage
treatment and disposal from the proposed project will not
create undue water pollution and therefore that project
sewage disposal meets Criterion l(B).

Under Board Rule 19(F), the burden falls to CfRP to
rebut the presumption by showing, through a preponderance of
the evidence, that project sewage disposal will cause undue
water pollution, or that technical noncompliance with
applicable regulations will result in, or substantially
increase the risk of, undue water pollution.

We conclude that CfRP has demonstrated that the
proposed project will create water pollution. Sewage from
the proposed project is to be disposed of through the City
of Burlington's treatment plant. This plant receives not
only sewage flows but also stormwater runoff. At least 20
times per year during heavy storm events, the plant's
capacity ceiling is reached and exceeded. Because of the
plant's design, during such times excess flows go right into
Lake Champlain. This means that, at such times, untreated
sewage must going into the Lake. The Lake is a Class B
water and 10 V.S.A. § 1259(c) prohibits the direct discharge
into such a water of wastes which, prior to treatment,
contain organisms pathogenic to human beings.
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The treatment plant's lack of capacity and the
consequences thereof clearly exist independently of the
proposed project. However, since sewage from the proposed
project is to flow into the City's treatment plant, it is
entirely possible that project sewage will end up in the
Lake during heavy storm events in which the plant's capacity
is exceeded. Moreover, the addition of project sewage to a
plant which is already polluting the Lake constitutes the
exacerbation of an existing environmental condition. The
Supreme Court has previously held that such an exacerbation
may be regulated by this Board. In re Pilgrim Partnershio,
572 A.2d 909 (1990).

While we conclude that project sewage disposal will
cause water pollution, we also conclude that the evidence
shows that mitigating conditions can be imposed to prevent
such pollution from becoming undue. Specifically, any
adverse impacts caused by the proposed project on the
ability of the City plant to handle its sewage can be
mitigated by:

(a) Requiring, prior to occupancy of any unit at the
project, that the Applicants perform an analysis of the
adequacy of pipes at the Ledge Street Sewer as
discussed in Finding 41, above. The Applicants will be
required to send the analysis to the Burlington city
engineer and at the same time to file a sworn affidavit
with the District #4 Commission that the analysis has
been sent to the city engineer. The Applicants will
serve a copy of the affidavit on all parties. If the
city engineer finds the pipes at the Ledge Street Sewer
to be inadequate to accommodate additional flows, the
Applicants will be required to install such pipes as
deemed appropriate to accommodate such flows by the
city engineer. To ensure that the Applicants are not
subjected to arbitrary decisions by the city engineer
and to maintain the statutory authority of the Act 250
program over the project, our condition will allow for
the Applicants to request a hearing before the District
Commission if they dispute the decision of the city
engineer with respect to the Ledge Street Sewer pipes.

(b) Requiring that, prior to occupancy of any unit at the
proposed project, the Applicants either: (1) install a
15,000 gallon holding tank which they must use to hold
project sewage flows during heavy storm events, or (2)
obtain a true and accurate certification from the City
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that it has completed its planned upgrade to its
treatment plant. In either case, the Applicants will
be required to file a sworn affidavit with the District
#4 Commission that these requirements have been met.

(c) Restricting the maximum number of occupants to the
Applicants* projection of 214 to help ensure that
actual gallons of sewage from the project do not exceed
the projected gallonage.

On the basis of these conditions, the Board concludes that
the above-referenced DEC permits are not rebutted.:~

We believe that the imposition of these conditions is
appropriate under Criterion l(B) because they are designed
to ensure that water pollution will not be undue. See
10 V.S.,A. 5 6086(c)
89-214, slip O P. a t 9

In In re Chester and Bertha Denio,
(Aoril 3. 1992). the Suoreme Court

No.

upheld'our imposition of-conditions designed to ensure that
adverse aesthetic impacts would not be undue.

E. Traffic: Criterion 5

10 V.S.A. § 6086(a)(5) provides that, prior to issuing
a permit, then Board must find that the proposed project
"[w]ill not cause unreasonable congestion or unsafe
conditions with respect to use of the highways . .~ .I’ The
Board may not deny a permit pursuant to Criterion 5 and may
issue conditions to alleviate the burdens created.
10 V.S.A. § 6087(b). The burden of proof is on the
opponents under Criterion 5, but the Applicant must provide
sufficient information for the Board to make affirmative
findings. 10 V.S.A. § 6088(b); Re: Berlin Associates,
Application #5W0584-9-EB,  Findings of Fact, Conclusions of
Law, and order at 15 (Feb. 9, 1990).

With respect to Criterion 5, the Supreme Court has
previously stated that we may condition a permit where a
project may exacerbate an existing adverse traffic
condition. In re Pilarim Partnershin, supra. Based on the
foregoing findings of fact, we conclude that unreasonable
congestion already exists at the intersection of Main and
South Prospect Streets and that the proposed project will
exacerbate this condition by increasing the number of cars
which travel through that intersection by slightly over one
percent. We also conclude that there is a significant
potential that the proposed project will add more than one

._ i
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and a half percent to the number of vehicles which pass
through that intersection if the occupancy and vehicle
ownership rates at the proposed project exceed the rates
projected.

We further conclude that an unsafe condition already
exists at the intersection of the South Campus access road
with South Prospect Street because of inadequate sight
distance for vehicles turning out of the South Campus access
road onto that street. The proposed project will exacerbate
this unsafe condition because the South Campus access road
provides one of two means of vehicle access to the project
and therefore vehicles associated with the project will
travel through the intersection of the South Campus access
road with South Prospect Street.

We have therefore decided to issue the following
conditions, which we believe are appropriate and
proportionate to the nature of the actual and potential
burdens created:

(a) Occupancy at the proposed project will be limited to
the projected number of 214.

(b) Both the University and Novarr-Mackesey will be
required to be members of, and to participate actively
in, the Campus Area Transportation Association, and to
implement such plans as that association may adopt to
reduce the demand on the Main Street/South Prospect
Street intersection posed by traffic associated with
the University, the proposed project, or both. To
ensure that the Applicants are not subjected to
arbitrary decisions by the Association and to maintain
the statutory authority of the Act 250 program over the
project, our condition will allow for the Applicants to
request a hearing before the District Commission if
they dispute requirements imposed by the Association
with respect to the above intersection.

(c) There will be a requirement to achieve, prior to
occupancy of any unit at the project, adequate sight
distance for the northern sight line for vehicles
turning out of the South Campus access point onto South
Prospect street. "Adequate sight distance" will mean
that sight distance recommended by the Vermont Agency

of Transportation. Once this sight distance is
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achieved, the Applicants shall file an affidavit
concerning how it has been achieved with the District
#4 Commission.

The limit on the number of occupants will help to ensure
that the number of trips generated by the project is not
significantly more than what is projected. Also, the
requirements concerning the Transportation Association
should result in some diminution of the demand on the
intersection and thereby mitigate the additional demand to
that intersection presented by the proposed project.
Further, achievement of adequate sight distance at the
above-discussed intersection will eliminate the unsafe
condition there and thereby prevent exacerbation of that
condition by the proposed project. On the basis of these
conditions, the proposed project complies with Criterion 5.

F. Aesthetics: Criterion 8

10 V.S.A. 5 6086(a)(8) requires that, prior to issuing
a permit for the proposed project, the Board must find that
the project U'[w]ill not have an undue adverse effect on the

scenic or natural beauty of the area, aesthetics . . . .*I
The Board uses a two-part test to determine whether ~a
project meets Criterion 8. First, it determines whether the
project will have an adverse effect. Second, it determines
whether the adverse effect, if any, is undue. Re: Ouechee
Lakes Corn Applications #3W0411-EB and #3W0439-EB,
Findings of/Fact, Conclusions of Law and Order at 18-19
(January 13, 1986).

1. Adverse Effect

With respect to the analysis of adverse effects on
aesthetics and scenic beauty, the Board looks to whether a
proposed project will be in harmony with its surroundings
or, in other words, whether it will "fit" the context within
which it will be located. Id_ at 18.

In this case, we are not making an overall evaluation
of aesthetics because the issues raised in CfRP's March 25
memorandum of issues on appeal are limited to the aesthetic
impacts of (1) noise generation, (2) student conduct, (3)
lack of occupancy controls, (4) loss of open space, and (5)
loss of a view corridor to the Green Mountains. CfRP has
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not raised issues concerning the design of the proposed
project. We will therefore apply the Quechee analysis only
to the issues raised by CfRP.

The context of the proposed project is that of a
residential neighborhood which borders a large academic
institution within the City of Burlington. The residential
neighborhood contains not only single family residences but
also apartments and a multi-unit condominium development.
Aside from the project site, the closest portion of the
academic institution is a~ large dormitory complex known as
South Campus.

Under the circumstances of this case, we conclude that
the modest loss of views and open space caused by the
proposed project will not have an adverse aesthetic effect.

However, the proposed project will have an adverse
aesthetic effect in terms of noise and nuisance. The site's
approximately 4.6 acres serve as an aural buffer between the
academic institution and the residential neighborhood. The
proposed project will destroy the site's utility as such a
buffer. Moreover, by introducing a large number of students
in closer proximity to the residential neighborhood, the
proposed project will create increased noise and nuisance
for nearby residents.

Three additional factors will tend to exacerbate the
adverse noise and nuisance effect. First, the Applicants
proposed that University police will not exercise primary
security jurisdiction over the proposed project but rather
will be called only as a back-up to City police. This will
mean less strict enforcement of University regulations
regarding student conduct, including those related to
alcohol consumption. Second, some of the occupants may be
non-University students and there is no plan to require them
to abide by University regulations. Third, there may well
be more than 214 people present at the proposed project at
any one time because the project could support as many as
267 occupants and tenants also may have visitors. It is
self-evident that the presence of more people will increase
the potential for noise.
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2. Undue

In evaluating whether adverse effects on aesthetics and
scenic beauty are undue, the Board analyzes three factors
and concludes that a project is undue if it reaches a
positive conclusion with respect to any one of these
factors, which are:

a. Does the project violate a clear, written
community standard intended to preserve the
aesthetics or scenic beauty of the area?

b. Does the project offend the sensibilities of the
average person? Is it offensive or shocking
because it is out of character with its
surroundings or significantly diminishes the
scenic qualities of the area?

C . Has the Applicant failed to take generally
available mitigating steps which a reasonable
person would take to improve the harmony of the
proposed project with its surroundings?

Quechee at 19-20.

The Board will first address the factor of generally
available mitigating steps because its conclusion on that
factor affects its conclusion on the other factors.

We conclude that the Applicants have not taken all
generally available mitigating steps. Specifically,
reasonable steps are available to mitigate the loss of the
site as an aural buffer and the adverse effect of noise and
nuisance. These steps consist of direct University
governance, control, and responsibility over the proposed
project in the same manner as over its other residence
halls. All student tenants, including non-University
students, could be required through the Student Leases to
abide by University regulations and to be held accountable
for the actions of visitors as if those actions were their
own. The Student Leases could also state that violations of
University policies and regulations regarding student
conduct by tenants or their visitors constitute material
breaches of those Leases, thereby allowing lease termination
in extreme cases. In addition, to ensure that the
University exercises responsibility, the Student Leases
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could be signed not only by Novarr-Mackesey but also by the
University as co-lessor. We will therefore issue permit
conditions to require the Applicants to take these steeps.

If the above conditions are imposed, the proposed
project will not be shocking or offensive to the average
person. Further, with the above conditions, the proposed
project will conform the Municipal Plan's goal to minimize
the intrusion of academic institutions into residential
neighborhoods and therefore will not violate the applicable
written community standard.

G. Municipal Plan: Criterion 10

Based on the foregoing findings of fact and the
conditions discussed above with respect to aesthetics, we
conclude that the proposed project conforms to the Municipal
Plan.

V. PERMIT CONDITIONS

The Board will issue a permit with conditions as
discussed above. Because the issues before the Board were
much more limited than those before the District Commission,
the Board's permit and supporting findings of fact and
conclusions of law generally should be interpreted to
supplement rather than supersede those of the District
Commission. Where the District Commission's conditions are
expressly modified or there is a conflict between the
findings of the Board and the findings of the District
Commission, the Board's decision shall control.

In addition, the Applicants have requested that a
construction completion date contained in the District
Commission's permit (Condition #21) be extended to October
1, 1994. Pursuant to Rule 32(B)(l), this request is hereby
granted and the Board will issue a modified Condition #21.
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VI. ORDER

1.
dismissed.

The appeal filed by the Burlington Country Club is

2. Land Use Permit #4C0895-EB is hereby issued.
Jurisdiction over this matter is returned to the District #4
Commission, except that the Environmental Board retains
jurisdiction with respect to blasting as set forth in Land
Use Permit #4C0895-EB.

Dated at Montpelier, Vermont this ti%ay of August,
1992.
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