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VERMONT ENVIRONMENTAL BOARD
m ;/ lo V.S.A. Chapter 151

! ! !
I
!j  Re:
//

Winooski Housing Authority Memorandum of Decision
and Harry Goetz by and Proposed Remand Order ’

I! William W. Schroeder, Esq. Land Use Permit #4C0857-EB  ;
Downs Rachlin & Martin
P-0. Box 190
Burlington, VT 05402-0190

This decision pertains to various issues raised by the
parties. As is explained below, the Environmental Board has
concluded: (1) that the appeal was timely filed; (2) that the
issue of whether this application should have been treated as

a minor is moot; (3) that it was appropriate for District #4
Environmental Commission to hold hearings on this application;
and (4) that remand to the District Commission appears
required because of defective notice to adjoining landowners.
Prior to remand, however, the Board is allowing the Applicants
an opportunity to request a hearing.

I. BACKGROUND

On July 31, 1990, the Applicants applied for a permit
authorizing them to construct a 63,000 square foot building
with 78 single bedroom apartments for housing for the elderly,
and exterior renovations of a single family structure that
existed on the proposed building site. The application also
seeks authorization for utility connections to the municipal
water supply and wastewater disposal systems. The project is
to be located on a 1.65-acre lot at 277-279 East Allen Street
in Winooski. The application attached Schedule E, "adjoiner
information," which provided a list of landowners adjoining
the project site. This list did not include a number of
actual adjoining landowners, including Girard J. Bergeron and
Edward F. Murphy.

On August 1, 1990, the District #4 Environmental
Commission issued a notice that this application would be
treated as a minor pursuant to Board Rule 51 and that no
hearing would be held unless it was requested by a certain
date. The certificate of service for this notice mentions
several adjoining landowners, but does not show service to
Messrs. Bergeron and Murphy. This notice appeared in the
Burlington Free Press on August 4.

On August 14, 1990, Priscilla Sleeper, Bertha Condon,
Richard F. Lewonski, Mayfred McKenzie, and Jeanette Germain
filed a letter with the District Commission stating:

n

As adjoining property owners we would like to have
the opportunity to attend the public hearing on the
application for a permit filed by Harry Goetz, and



Winooski Housing Authority and Harry Goetz
Land Use Permit #4CO857-EB
Memorandum of Decision and Proposed Remand
Page 2

Allen Hebert for the Winooski Housing Authority, to

_

Order

construct 78 single bedroom apartments on property
known as 277-279 East Allen Street in Winooski.

The people signing the letter raised concerns about
traffic problems which might be caused by the proposed
project. All of the people signing the letter own property
adjoining the project site except for Mr. Lewonski who resides
at 257 East Allen Street.

On September 5, 1990, the District Commission issued a
notice of public hearing which stated:

After further review of the application materials
and upon receipt of an August 14, 1990 letter signed
by five adjoining property owners raising concerns
under Criterion 5, Traffic Safety and Congestion,
the Commission is hereby setting this matter for a
hearing. The project will be evaluated in
accordance with 10 V.S.A. 5 6086(a), Criterion 5,
Traffic Safety and Congestion.

v

Notice of this hearing was sent to a number of persons listed
as adjoining landowners but not to Messrs. Bergeron and
Murphy. The District Commission held a hearing on September
25, 1990. Based on a list in the District Commission file of
those attending the hearing for this matter, several adjoining
landowners and neighbors attended, including Guy and Jean
DeVarney, Ms. Sleeper, Ms. Condon, Mr. Murphy, Mr. Bergeron,
Ms. Germain, Ms. McXenzie, John Fitzgerald and Bernard
L'Ecuyer. All of these persons except Mr. L'Ecuyer assert
that they requested party status at this hearing. Several of
these persons assert that they requested party status on
criteria other than Criterion 5. See 10 V.S.A. $ 6086(a).
They also assert that at the hearing they were told by the
District Commission that they should submit any requests for
party status on other criteria within a week.
do not dispute these assertions.

The Applicants

On October 1, 1990, a written request was submitted for
party status on the following criteria:
disposal), 5,

l(B) (waste

services),
6 (educational services), 7 (local governmental

8 (aesthetics),
(public utility services),

9(A) (impact of growth), 9(J)
9(K) (public facilities), and 10

(conformance with local and regional plans). This request was j
V
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signed by Mr. L'Ecuyer, Mr. DeVarney, Dr. Fitzgerald, Ms.
Sleeper, Ms. Condon, Mr. Murphy, Mr. Bergeron, Ms. McKenzie,
and Ms. Germain.

On October 3, 1990, the District Commission issued a
notice of reconvened public hearing. The District Commission
stated that the purpose of the reconvened hearing was to
consider "granting party status to those individuals
represented in the October 1, 1990 letter addressed to the
District Commission." The Commission stated that it would
consider and rule on the requests for party status and, if it
granted party status, would then proceed to evaluate the
project under any additional criteria requested by the persons
signing that letter. The certificate of service for that
notice indicates that, of the persons signing the letter, only
Ms. Sleeper, Ms. McKenzie, and Ms. Germain were sent notice.

The District Commission held a hearing on this
application on October 11, 1990. Based on a list in the
District Commission file, Messrs. Bergeron and Murphy are not
listed as having attended that hearing.

On November 7, 1990, the District Commission issued Land
Use Permit #4CO857 and supporting findings of fact and
conclusions of law, approving the application. The District
Commission made findings on Criteria l(B), 5, 6, 7, 8, 9(A),
9(J), 9(K), and 10.

The District Commission's decision lists several grants
of party status, including the following adjoining property
owners on Criteria l(B), 5, and 8 (aesthetics): Mr. Bergeron,
Ms. Condon, Ms. Sleeper, Mr. and Mrs. DeVarney, Ms. Germain,
Ms. McKenzie, and Mr. Murphy. In addition, Mr. L'Ecuyer was
admitted as a party pursuant to Rule 14(B) under the same
criteria as the above adjoining landowners. Dr. Fitzgerald
was also admitted as a party under Rule 14(B), but only on
Criteria l(B) and 5. Their requests for party status were
denied on all other criteria.

On November 21, 1990, a motion to reconsider was filed on
behalf of all the parties listed in the description of the
above grants of party status. These parties asked for
reconsideration of the District Commission's determination to
treat this application as a minor, of its denial of party
status on various criteria, of its decision to issue a permit,
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and of its findings and conclusions under the various
criteria. On December 6, the District Commission issued a

.~ memorandum of decision denying the motion for reconsideration.

On January 4, 1991, the parties who sought
reconsideration filed an appeal with the Board. The appeal
raisedaA;sy;s under Criteria l(B), 5, 6, 7, 8, 9(A), 9(J),

9(E) r . The appeal also challenges the decision of the
District Commission to treat the application as a minor
application under Rule 51, and alleges that the District
Commission denied Messrs. Murphy and Bergeron notice and
opportunity for hearing.

On January 16, 1991, the Applicants filed a notice of
cross-appeal and motion to dismiss. The cross-appeal alleges
that the District Commission erred in holding hearings on this
application and in granting party status to the Appellants.
The motion to dismiss alleges that the appeal was not timely
filed.

On January 28 1991, the Appellants filed an opposition
L.J

to the motion to dismiss. On February 11, former Chair
Stephen Reynes convened a prehearing conference in Montpelier,
with the Applicants and the Appellants participating. On
February 26, the Board issued a prehearing conference report.
On February 27, the Appellants filed a supplemental memorandum
regarding party status and they petitioned for party status.
On March 15, the Applicants filed a memorandum on the
"preliminary procedural issues." On March 15, the Appellants
filed a rebuttal to the Applicants'
procedural issues.

memorandum on preliminary
The Board deliberated on March 21 in

Montpelier.

II. DECISION

1. The appeal was timely filed. Appeals from District
Commission decisions to the Board must be filed within 30
days. 10 V.S.A. 5 6089; Board Rule 40. This appeal was filed
within 30 days of the District Commission's decision on the
Appellants' motion to reconsider, pursuant to Board Rule

31(A), which states that the filing of such a motion within 30
i days of a decision tolls the period for filing an appeal, and

that the full period for filing an appeal runs from the date
of the decision on the motion.
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The Applicants argue that the Appellants' motion to
reconsider was not timely filed, and therefore cannot be
considered as the basis for calculating when the appeal should
have been filed. Instead, the appeal period should be
calculated as beginning with the date of the District
Commission's final decision. The basis for the Applicants'
argument that the motion to reconsider was not timely filed is
that the motion to reconsider addressed the issues of whether
the application should have been treated as a minor and
whether the Appellants should have been granted party status
on various criteria. The Applicants argue that the District
Commission made decisions on those issues more than 30 days
before the motion to reconsider was filed.

This argument ignores the fact that the motion to
reconsider addressed not only minor application and party
status issues, but also the decision of the District
Commission to issue a permit and to make positive findings
under the criteria. Further, that same decision for the first
time spelled out the District Commission's rulings in writing
on the Appellants' requests for party status. Accordingly,
the motion to reconsider was timely filed and, therefore,
tolled the running of the time for appeal until the date the
District Commission issued a decision on the motion.

2. The Appellants challenge the decision of the District
Commission to treat this application as a minor. This
challenge is moot. The District Commission considered all
criteria on which the Appellants sought party status and which
the Appellants have appealed. Accordingly, the Appellants are
not aggrieved by any failure of the District Commission to
consider other criteria.

3. The Applicants assert that it was erroneous for the
District Commisson to hold hearings on this application
because it initially determined that this would be a minor
application and because the Applicants assert that the
Commission did not receive a proper hearing request.

Rule 51(B)(4) provides that a district commission may
hold a hearing on its own motion subsequent to a decision that
an application shall be treated as a minor. The notices for
the hearings in this matter demonstrate that the District
Commission acted on its own motion in holding a hearing.
Accordingly, the Applicants' challenge is not meritorious.
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4. The Appellants assert that Messrs. Bergeron and
Murphy were deprived notice and opportunity for hearing by the

II District Commission. Based on the background cited above,
this assertion is correct, and remand to the District

Commission appears required.

10 V.S.A. 5 6085(c) provides that "an adjoining property
owner may participate in hearings and present evidence only to

the extent the proposed development or subdivision will have a
direct effect on his property under section 6086(a)(l) through
(a)(lO) of this title."

Concerning adjoining landowners, Board Rule 10(F)
provides:

The applicant shall file with the application a list
of adjoining property owners to the tract or tracts
of land proposed to be developed or subdivided,
unless this requirement is waived by the district
coordinator. Provision of personal notice to
adjoining property owners and other persons not

Q

listed in section (E) of this Rule shall be solely
within the discretion and responsibility of the
district commission.

In Re: Richard and Sandra Conway Application #lRO632-
EB, Findings of Fact, Conclusions of iaw and Order (Sept. 1,
1988), the Board voided a permit and remanded a case to a
district commission for hearing due to failure to notify
adjoining property owners. In that case, the applicants had
submitted an incomplete list of adjoining landowners to the
district commission. The district commission therefore never
had an opportunity to exercise its discretion to notify or not
notify under Rule 10(F). The district commission never gave
notice to certain adjoining landowners who, following a
deadline for requesting hearing, discovered that the
application had been filed. The landowners filed a late
request for hearing, but were never given an opportunity to

appear before the commission, argue for party status, or
present evidence.

j ;
! The Board's decision in that case was upheld by the
;~ Vermont Supreme Court, which held that notice to the adjoining

: landowners was not constitutionally required, but was required
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by "Environmental Board Rules unless the district commission
reasonably decided otherwise." In Re: Richard and Sandra
Conway, 152 Vt. 526, 530 (1989).

In this case, the Applicants filed an incomplete list of
adjoining landowners, and the names of adjoining landowners
Bergeron and Murphy were not on the list. The District
Commission did not notify Messrs. Bergeron and Murphy of any
hearings which it held in this matter. There is no written
decision of the District Commission which indicates that it
exercised discretion not to notify Messrs. Bergeron and
Murphy. Further, while Messrs. Bergeron and Murphy did attend
the first hearing held by the District Commission, there is no
record that they attended the second hearing (of which they do
not appear to have had notice). Finally, subsequent to the
second hearing, the District Commission issued findings of
fact and conclusions of law which state that Messrs. Bergeron
and Murphy are entitled to party status on Criteria l(B), 5,
and 8.

The District Commission only considered Criterion 5 at
the first hearing, at which Messrs. Bergeron and Murphy were
in attendance. Consequently, Messrs. Bergeron and Murphy were
not given notice and an opportunity to be heard and to cross-
examine concerning Criteria l(B) and 8, despite the fact that
they were granted party status on these criteria. The
District Commission therefore committed error in failing to
notify Messrs. Bergeron and Murphy of the second hearing.

Act 250 is structured so that matters will be first heard
by district commissions and appeals are brought to the
Environmental Board. 10 V.S.A. §§ 6085, 6089; In re Juster
Associates, 136 Vt. 577, (1978). Unless the Board's
understanding of the facts is incorrect, this matter should
therefore be remanded to the District Commission to hear
evidence on Criteria l(B) and 8 to be presented by Messrs.
Bergeron and Murphy, and to allow Messrs. Bergeron and Murphy
an opportunity to cross-examine those witnesses presented by
the Applicants on those criteria.

However, the Board is concerned that its understanding of
the facts may be incorrect or incomplete. For example, in a
submission filed by the Applicants, they have argued that the
Appellants have been working as a group, and that therefore it
is likely that Messrs. Bergeron and Murphy had actual notice
from other Appellants of all hearings. Further, it is
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possible that the District Commission attendance list for the
second hearing is incomplete, and that Messrs. Bergeron and
Murphy attended that hearing. Accordingly, prior to final
remand, the Board will grant the Applicants an opportunity to
request a hearing to prove that Messrs. Bergeron and Murphy
had actual notice of or in fact attended the second hearing.

Should the Board's remand order become final, the
question arises of the status of the permit. In Conway the
Board voided a permit due to defective notice to adjoining
landowners. The Board does not believe such a drastic remedy
will be needed here. The Board instead will invoke Rule 42,
which allows the Board to stay a permit after considering the
hardship to the parties, the impact on the values protected by
Act 250, and the effect on the public health, safety, or
general welfare.

The Board believes that Messrs. Bergeron and Murphy will
experience hardship if the permit is effective during remand.
If the Applicants construct their project, the opportunity
which is being provided to Messrs. Bergeron and Murphy would

,,

be potentially rendered meaningless. Also, while the
Applicants will undoubtedly experience hardship, it will be
one of their own making for failing to provide a complete list
of adjoining landowners. Moreover, if the contentions of
Messrs. Bergeron and Murphy have any merit, allowing the
permit to remain effective could have a negative impact on the
Act 250 values and therefore the general welfare.

Accordingly, if remand occurs, Land Use Permit #4CO857 will
be stayed pending remand. The stay shall remain effective
until the District Commission has heard the evidence of
Messrs. Bergeron and Murphy and their cross-examination of the
Applicants' witnesses on Criteria l(B) and 8, and issued a
decision thereon. The decision shall be in one of three
forms: (a) a memorandum of decision stating that the District
Commission finds no basis for changing its original decision;
(b) a corrected permit with such revised or new findings and
conditions as are deemed necessary; or (c) a denial and
voiding of the original permit, if that is the District
Commission's judgment.

5. In view of the decision to remand, the Board does not
reach the Applicants' party status cross-appeals. However,
the Board notes that the Applicants have requested a hearing
on those appeals. Should the Applicants request a hearing and
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on those appeals. Should the Applicants request a hearing on
the remand issue, the Board will hear evidence on the party
status appeals at that time.

III. ORDER

1. The appeal was timely filed.

2. The Appellants' challenge to the decision of the
District Commission to treat this application as a minor is
moot.

3. The District Commission's decision to hold hearings
on this application was proper.

4. This matter is remanded to the District #4 Environ-
mental Commission for hearing at which Messrs. Bergeron and
Murphy shall be allowed to present evidence and cross-examine
the Applicants' witnesses on Criteria l(B) and 8. This remand
order shall become effective one week from today unless the
Applicants request a hearing before that date concerning the
remand issue. If the Applicants request a hearing, the
following shall apply:

The hearing shall be to take evidence on the
tuestions of whether Gerard 3. Bergeron and Edward
F. Murphy received actual notice of or attended the
second hearing held by the District Commission in
this matter, and whether the Applicants' party-
status across-appeals  should be granted.

b. With respect to these questions, parties shall file
final lists of witnesses and exhibits and prefiled
testimony on or before May 15, 1991. On or before
May 20, 1991, parties shall file objections to the
prefiled testimony and exhibits previously
identified, or the objections shall be deemed
waived.

c. The Board will likely convene a hearing in this
matter on May 22, 1991, from 1:30 to 5:30 p.m., to
be confirmed by subsequent notice with location.

d. No individual may be called as a witness in this
matter if he or she has not been identified in a
witness list filed in compliance with this order.
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All reports and other documents that constitute
substantive testimony must be filed with the
prefiled testimony. If prefiled testimony has not
been submitted by the date specified, the witness
will not be permitted to testify. Instructions for
filing prefiled testimony are attached.

e. Parties shall file an original and ten copies of
prefiled testimony, legal memoranda, all exhibits
smaller than 8% by 11 inches, and any other
documents with the Board, and mail one copy to each
of the parties listed on the attached Certificate of
Service.

Parties are required to file only lists identifying those
exhibits which are larger than 8% by 11 inches that
they intend to present, rather than the exhibits
themselves. Exhibits must be made available for
inspection and copying by any parties prior to the
hearing. U’

f. The hearing will be recorded electronically by the
Board or, upon request, by a stenographic reporter.
Any party wishing to have a stenographic reporter
present or a transcript of the proceedings must
submit a request by May 7, 1991. One copy of any
transcript made of proceedings must be filed with
the Board at no cost to the Board.

5. If the remand order becomes final, Land Use Permit
#4CO857 shall be stayed in accordance with the above decision.

Dated at Montpelier, Vermont this 30th day of April,
1991.

ENVIRCNMENTAL  BOARD

Ferdinand Bongart;'
Arthur Gibb

I

Samuel Lloyd
Charles F. Storrow
Steve E. Wright '%J


