VERMONT ENVI RONVENTAL BQOARD
10 V.S. A Chapter 151

RE: Renbel Richnond Trust, Menor andum of Deci si on
Carl & Esther Parker, and Interlocutory Appeal
Waylen & Dorot hy Bowen by Appl i cation #4C0818-EB

John R Ponsetto, Esq.
Gavel and Shea

P. O Box 1049
Burlington, VT 05402

This decision pertains to a notion for interlocutory
appeal filed on January 19, 1990 by the above-captioned
applicants (hereinafter referred to-as Renbel) pursuant to
Environmental Board Rule 43. Renbel sought to appeal a
decision of the District #4 Environnmental Conm ssion dated
January 10, 1990 that the Richmond Town Pl an does not apply
for purposes of review of this application under 10 V.S A
§ 6086(a) (10) (Criterion 10).

On February 22, 1990, the Board issued a decision in
which it granted Renbel's notion for interlocutory appeal
and established a schedule for filing legal briefs. That
decision also contained a statement of facts which it
assunes to be true for the purposes of making its decision.
On March 15, the Town of R chnond (Town) filed a nmenorandum
of law, on March 16 Richnond citizens for Responsible Gowh
(CRG filed a nenorandum of 1aw, and on March 19 Renbel
filed a brief. On March 28 CRG and Renbel filed reply
briefs. Oal argument before the Board was held on April
18; participating were Renbel by John R Ponsetto, Esq., the
Town by Joseph D. Fallon, Esq., CRG by CGerald R Tarrant,
Esqg., and the Chittenden County Regional Planning Comm ssion
by Art Hogan. The Board deliberated concerning this matter
on April 18 in Mntpelier and on May 10 in Chittenden. On
June 13, the Board sent a menorandum to parties in which it
announced its decision and stated that a full decision would
be forthcom ng.

. | SSUES

On June 12, 1989, Renbel applied to the District
Comm ssion for approval under Criteria 9 and 10 to construct
221 single-famly residential units in the Town of Richnond,
and on Decenber 8, 1989 Renbel filed an anended application
for approval for 112 lots. During the course of the
proceedi ngs, the question arose.whether, pursuant to
Criterion 10, the project should be reviewed for conformance
with the Richmond Town Plan, which expired on January 24,
1989. The District Conm ssion determ ned that the Town Pl an
goes not apply to the' project; Renbel appeals from that
eci si on.
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Renbel argues 1) that § 16 of Act 200 extended the date
that the R chmond Town Plan was in effect from January 24,
1989 to July 1, 1991 so that the Plan has not expired, and
2) that even if the Plan did expire in January 1989, it has
a vested right to have its project reviewed for conpliance
with the R chnond Town Pl an, based uFon the local laws in
effect at the time it filed its conplete zoning permt
application with the Richmond Pl anning Conm ssion

II.  FINDINGS OF FACT

~ The follow ng findings of fact are based upon the
undi sputed facts contained in the Board s February 22, 1990
deciston as anended and supplenented by representations nade
at oral argument on April 18; a letter dated Cctober 3, 1989
from Joseph Fallon to John Ponsetto filed with the Board on
April 19, 1990; and four docunents submtted to the Board on
April 18, 1990 by Ceral d Tarrant.

1. On January 23, 198~4, the Richmond Town Plan was
adopt ed.

2. In March, 1988, Renbel filed an application for a
zoning permt for a 220-lot subdivision with the
Ri chnmond Pl anni ng Conm ssi on.

3. In June 1988, the R chnond Planning Conmm ssion approved
Renbel's conceptual sketch plan for its project.

4. In Novenber 1988, the Richnmond Pl anning Conm ssion
denied the application because certain required
information was |acking and the proposal did not
conformto the Town Pl an.

5. The Richnmond Town Plan expired on January 24, 1989,
five years fromthe date of its adoption as provided by
24 V.S. A § 4387.

6. On June 12, 1989, Renbel filed an application for an
Act 250 permt to subdivide a 597-acre tract of |and
into 221 single famly lots. On August 14, the
District Coordinator deened the application conplete.

7. In Novenber 1989, the R chrmond Pl anning Conm ssion
granted Renbel prelimnary approval for 112 units.

8. On Decenber 8, 1989, Renbel filed an anended Act 250
permt application to reduce the nunber of units in the
subdivision to 112.

9. Renbel has not yet received final approval from the
Ri chnond Pl anni ng Conm ssi on.
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[11. CONCLUSI ONS OF LAW

A Exniration of the Town Plan

~ Renbel argues that although the R chmond Town Plan
expired in January 1989, it was still in effect in June of
that year when Renbel filed its application for an Act 250
permt because § 16 of Act 200, which was enacted by the
| egislature in the 1987 adjourned session, and took effect
as of July 1, 1989, extended the expiration date of
muni ci pal plans until July 1991. The provision, upon which
Renbel relies, states:

Mini ci pal plans that expire before July 1, 1991
hereby receive an extension of sufficient |ength
so that they shall remain in effect until July
1, 1991.

The Board cannot agree with Renbel's assertion that
1 § 16 of Act 200 was intended to revive town plans that had
{|- expired prior to the effective date of Act 200; particularly

- since the General Assenbly made sone sections effective upon

passage but § 36 expressly states that § 16 shall not take
effect until July 1, 1989. See also the note foll ow ng

24 V.S. A § 4387. It 1s one thin% to extend the [ife of
existing plans; it is another to bring expired plans back to
life. If the legislature intended § 16 to take effect upon
passage or retroactively, it would have so stated.

Moreover, were this section to be applied retroactively,
there would be no way of determning fromhow far in the
past old town plans would be revived. Accordingly,

the Board concludes that the Richnond Town Plan, which had
expired in January 1989, was not revived by § 16 of Act 200.

B. Applicability of the Town Pl an

Criterion 10 of Act 250 requires a district commissicn
or the Board to find, before granting a permt, that a
project "[ijs in conformance wth any duly adopted |ocal or
r egi onal plan ...."m 10 V.S A § 6086(a) (10).

Renbel contends that the Richrmond Town Plan, which
expired six nonths before Renbel filed its application for
an Act 250 permit, should govern for purposes of the
District commission's review under Criterion 10. The
essence of Renbel's argunment is that its rights to have its
proposed project reviewed under the Richnond Town Plan for

urposes of both local zoning permt and Act 250 review
ecame vested at the tine it filed its local zoning permt
application.
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In support of its argument, Renbel cites Re: Poor,
Declaratory Ruling #64 (Jan. 30, 1975), in which the
Environnental Board ruled that the town plan that was in
effect at the tine the Poors applied for a zoning permt
governed in the subsequent Act 250 review. In that case,
when the Poors filed for a zoning variance, their project
was in conformance with the town plan. After being denied a
variance, the Poors appealed to Superior Court, which
reversed the |local decision and issued a permt to the
Poors. Prior to the court's ruling, a new town plan was
adopt ed whi ch was inconsistent with the Poors! project.
Renbel contends that the Board's ruling in the Pgor case
controls, and that the Board should rule here that "[a)n
applicant's rights under an effective town plan vest, for
purposes of both local permts at the Planning Comm ssion
| evel and Act 250 permts at the District Conm ssion |evel,
when the applicant files a conplete permt application wth
the town." Applicant's Brief at page 7.

In Smth v. Winhall Planning Conmi ssion, 140 WVi. 178
(1986}, the Vernont Suorene Court adovted the vposition that
an applicant had a vested right to have his project reviewed
under the |aw "as of the tinme when proFer application is
filed." Id. at 181. Subsequent case |aw has nmade cl ear
t hat "smith should not be interpreted as an open-ended ri ght
to 'freeze' the applicable regulatory requirenents. ..."

In re Ross, 151 WVt. 54, 56 (1989). There is a bal ancing of
conpeting policy interests. See ln re MCornick Minaaenent
_J%%“EfJML’ 149 Vt. 585, 588-590 (1988) and Ress, 151 Wt. at
56- 58.

It is true that in the 1975 poor declaratory ruling the
Board considered the |local and state |and use permt
processes as a single process. But in the subsequent case
of Re: Albert and Doris Stevens, #4c0227-3-EB, Fi ndi ngs of
Fact and Concl usions of Law (July 28, 1980), the Board
explicitly rejected the applicant's argunent that an
application for a local permt freezes the terms of
muni ci pal laws and regul ations applied in the review of
devel opment proposals under the criteria of Act 250. The
Board stated:

To begin with, the local zoning application and
the Act 250 process are distinct procedures. An
Act 250 permt may be sought before, after, or
concurrently with a local zoning permt; in fact,
an Act 250 permt may be granted whether or not
permssion is ever sought from or granted by the
| ocal officials. W do not believe that the

di stinct procedures that a devel oper may go
through to obtain a variety of permts that may
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be required by local, state, and federal |aw
can be considered 'a suit' wthin the neaning
of that termin 1 V.S. A §213.

Secondly, there are inportant adm nistrative
and policy reasons to refrain from establish-
ing such a rule. By pursuing a set of
required permts for devel opment in succession
a devel oper may create a review period for a
project running several years. In the interim
nunerous plans and regul ations of significance
to the Act 250 criteria mght change . . . .
Moreover, an application for a devel opnent
permt that may not be sufficientlﬁ conpl ete
to be accepted for filing before the District
Comm ssion mght well be accepted by a town
zoning official.

Finally, we do not believe that the policy
expressed here works an undue hardship on
applicants. The purpose of the vested rights
doctrine is to protect those who have nade
investnents in reliance upon governnent
approval s from being denied the opportunity

to conplete their projects because of litigation
by opponents or a change in governnental regu-
lations. An applicant who has applied for [oca
zoni ng approval but has not yet received an Act
250 permt has no reasonabl e expectation of
automatic approval of his project through Act
250, which involves a far broader review of the
project's environnental and fiscal effects.

1d. at 4-5. See also Re. Heritaae Group, |nc., #4C0730-EB,
Findings of Fact, Conclusions of Law at 3 (March 27, 1989)
("the town plan in effect on the date that a conplete

application for an Act 250 pernit is applicable.” [Enphasis

added]); Re: Ravnond F. Ross, #2w0716-EB, Menorandum of

Deci sion and Order at 3 (Nov. 2, 1987) (apply the town plan
in effect at the time a conplete Act 250 _application is
filed [enphasis added]), affirmed by the Vernont Suprene
Court on grounds of insufficient application to trigger
vested right, In re Ross, 151 Vt. 54 (1989); Re: J. P
Carrara & Sons, Inc., #1R0589, Menorandum of Decision (Sept.
28, 1988) (regional plan does not apply to the project
because It expired before the notice of appeal was filed).

The Board believes that the policies it articulated in
the Stevens case are sound and are applicable to this
matter. To the extent that it has not already done so, the
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Board overrules the proposition in the 1975 Poor declaratory
ruling that the local and state Act 250 permt processes are
one process for the purpose of vesting rights.

In summary, the Board concludes that the R chnond Town
Plan was not in effect when Renbel filed its Act 250
application, and that Renbel did not have a vested right to
have its Act 250 application reviewed for conformance with
the expired Ri chnmond Town Plan. Accordingly, the

application will be reviewed by the District Conmm ssion for
conformance with any duly adopted regional plan. 10 V.S A
§ 6086(a) (10}.
V.  ORDER

1. The Applicant's interlocutory appeal is denied.
The application will be reviewed for conformance with any

duly adopted regional plan.

2. Jurisdiction is returned to the District #4
Envi ronnental Comm ssi on.

Dated this 15th day of January, 1991.
ENVI RONMVENTAL  BOARD

Orghan Byt

Stephen Reyne's, Chairnman
Fer di nand Bongartz

El i zabet h Court ney
Rebecca J. Day

Arthur G bb

Samuel LI oyd

Charles F. Storrow

W Philip Wagner
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