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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Eastern Landshares, zinc.
and John J. Flynn Estate,
Chittenden Trust Co., Trustee
Application #4C0790-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal of a permit issued
for a multi-unit residential housing project to be located
in Burlington. As is explained below, the Environmental
Board concludes that the project complies with the following
Criteria of 10 V.S.A. 5 6086(a): l(B) (waste disposal), 4
(Soil erosion), 5 (traffic), 8 (aesthetics), and 9(A)
(impact of growth).

I. SUMMARY OF PROCEEDINGS

On January 16, 1991, the District #4 Environmental
Commission issued Land Use Permit #4CO790 to Eastern
Landshares, Inc. (the Applicant), authorizing the
construction of 172 units of rental housing, with municipal
water and sewer services and associated roadways and
utilities, on a 40.9 acre tract of land off Sunset Cliff
Road, in Burlington.

On February 15, 1991, Sunset Cliff, Inc. (the
Appellant), a corporation of 18 owners of adjoining property
known as Sunset Cliff, filed an appeal. The appeal raised
issues regarding co-applicancy and Criteria l(B), 4, 5, 6
(educational services), 7 (local governmental services), 8,
9(A), 9(B) (primary agricultural soils), and 10 (local and
regional plans).

On March 26, 1991, Board ChairElizabeth Courtney
convened a prehearing conference. On April 18, the Board
issued a prehearing conference report.

During May 1991, the parties filed briefs on various
preliminary issues. The Board's decisions on these issues
are contained in memoranda of decision dated June 27 and
August 13, 1991. As a result of these decisions, the scope
of the appeal was limited to Criteria l(B), 4, 5, 8, and
9(A) -

During August 1991, the Applicant filed prefiled
testimony. Opportunity was given for other parties to file
such testimony during September and October but none was
filed.

On October 16, 1991, the Board convened a hearing in
Colchester with the following parties participating:
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The Applicant by Phillip C. Linton, Esq.
The Appellant by Arthur R. Hogan, Jr.
The Chittenden County Regional Planning Commission

by Craig Leiner

At the hearing, the Appellant filed a motion to reconsider
with respect to Criterion 9(B). After taking a site visit
and hearing testimony, the Board recessed the hearing
pending filing of proposed findings of fact and conclusions
of law, review of the record, deliberation, and decision.

On October 24, 1991, the Applicant, the Appellant, and
the Regional Commission filed proposed findings. The Board
deliberated concerning this matter on October 30, 1991. On
that date, following a review of the proposed decision and
the evidence and arguments presented in the case, the Board
declared the record complete and adjourned the hearing.
This matter is now ready for decision. To the extent any
proposed findinas of fact and conclusions of law are
inciuded below,-they are granted; otherwise, they
denied.

are

II. ISSUES

name thea. Whether the permit should be revised to
John J. Flynn Estate as co-permittee and to reflect the fact
that the proposed project is not only rental housing but
also includes condominiums.

b. Whether the Board should reconsider an earlier
denial of party status (and therefore of appeal) to the
Appellant on Criterion 9(B).

Whether the proposed project complies, with
Critezia l(B), 4, 5, 8, and 9(A).

III. FINDINGS OF FACT

1. The project consists of 172 multi-family apartment and
condominium units and associated roadways and
utilities. The project has always been described as a
mixture of apartments and condominiums and the Act 250
application for it reflects this description. The
Chittenden Trust Company signed the application as
trustee for the John J. Flynn Estate, which owns the
property and signed a long-term lease for it with~the
Applicant. 1'
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In Land Use Permit 84CO790, the District P4
Environmental Commission described the proposed project
as consisting of rental housing. The permit does not
state that it intended to prohibit condominiums. The
District Commission also listed the Applicant but not
the Flynn Estate as permittee.

The project will be located off Sunset Cliff Road in
the northern part of the City of Burlington. This
section is known as the New North End. The project
consists of four clusters: A, B, C, and D. All of the
housing units will be constructed within these
clusters.

The project site is flat to gently sloping. The site
boundaries are as follows: on the eastern side, single
family homes along Curtis Avenue; on the northern side,
lands owned by the Flynn Estate which include summer
houses and a farm; on the western side, common land
owned by the Appellant; and on the southern and
southwestern sides, the Strathmore residential
development. Lake Champlain is approximately 500 feet
from the site's western boundary.

The project site consists of approximately 40.8 acres.
Approximately two-thirds of the site is wooded with a
mixture of soft and hardwood trees. Most of the
housing construction will take place in the wooded
areas and much of the existing woods will remain in
place. The remaining one-third of the site is an open
field which will not be developed, except that small
portions will be used for part of housing cluster D and
for a bike path for the residents. The Applicant has
not proposed a means for ensuring that the field
remains open.

The project will be served by municipal water and
sewer. Sewage will be collected in a gravity flow
sanitary piping system which will discharge into an
existing municipal sewer line located nearby. The City
has adequate capacity to handle the gallons of sewage
which the project is expected to generate.

On December 18, 1990, the Agency of Natural Resources,
Department of Environmental Conservation, Division of
Protection, issued Water Supply and Wastewater Permit
#WW-4-0059, approving the project's waste disposal
system for a maximum of 49,000 gallons per day.
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Three stormwater discharge points currently exist on
the project. An existing discharge point located on
the northwestern corner of the property (point SN/OOl)
will be maintained following development. Existing
discharge points along the western and southern
boundaries will be eliminated and a new discharge point
will be created on the site's southwest corner
(SN/002).

Except as described in Finding 10, below, stormwater
from proposed Clusters A and B will flow overland
across native vegetation to stormwater detention
basins. From the basins, stormwater will flow through
a vegetated swale to SN/OOl. From SN/OOl, the
discharge will flow through a swale to a culvert under
Sunset Cliff Road and eventually to a pipe which will
carry the discharge to Lake Champlain.

Stormwater from proposed Clusters C and D, as well as a
portion of the stormwater from proposed Cluster A, will
flow overland across to grass-lined swales located
along the south and west boundaries. The two swales
will converge at ~the southwestern corner at discharge
point SN/OOZ. From this point, the discharge will run
into an existing pipe system at the Strathmore
development. The discharge ultimately will reach Lake
Champlain.

On October 25, 1990, the Agency of Natural Resources,
Department of Environmental Conservation issued
Discharge Permit #l-0780, approving the project's
stormwater discharge system.

All persons owning or leasing homes at the project Will

be subject to a Declaration of Condominium which will
be included in all future conveyances of any interest
in the site or in the project and will include
protective covenants requiring maintenance and repair
of the stormwater drainage system and all other site
utilities.

Pre-development stormwater flows from the site total
approximately 9 cubic feet per second (CFS). Post-
development flows will total approximately 9.5 CFS
following construction of the drainage system.
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During construction, temporary erosion control measures
will consist of silt fences, haybale check dams located
in the drainage swales, and inlet protection at the
culverts. Erosion control measures will be installed
before construction starts and will be maintained
during the course of construction.

In the permit, the District Commission issued Condition
8, which provides:

The Permittee shall comply with Exhibits #99
and 8109 for erosion control. Bay bale dams
and silt fences shall be installed as
depicted on the plans prior to commencement
of construction. The Permittee shall prevent
the transport of any sediment beyond that
area necessary for construction approved
herein. From October 1 to April 15 of any
calendar year, all disturbed areas of the
~construction  site shall be mulched until
final vegetative cover is established. A l l
erosion control devices shall be periodically
cleaned, replaced and maintained until
vegetation is permanently established on all
slopes and disturbed areas. The Commission
reserves the right to schedule hearings and
site inspections to review erosion control
and to evaluate and impose additional
conditions with respect to erosion control as
it deems necessary.

Permanent erosion control measures will consist of
reseeding and mulching disturbed areas with a mixture
of grass seeds. The seed mixture will be placed on all
disturbed areas immediately after construction once
each cluster is complete. The mixture will be also be
placed on all other disturbed areas.

Sunset Cliff Road runs between the site and other lands
owned by the Flynn Estate to'the north. Water flows
from those lands south to Sunset Cliff Road and then
west along the road. They do not cross the road onto
the site.

The project will have two access points for vehicular.
traffic: one along Sunset Cliff Road and the other :
from Nottingham Drive in the Strathmore development. ':'
Sight distances at both points exceed minimum safe
sight distances. l $I<

r&>-i
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Vehicular access to the site will be obtained from
North Avenue by driving down Starr Farm Road to Sunset
Cliff Road or by driving down Staniford Road through
the Strathmore project to Nottingham Drive.

The project will include 335 parking spaces. This
number of spaces is adequate for the needs of the
project.

By itself, traffic generated by the project will not
change the level of service (LOS) at any nearby
intersections except one. At the intersection of
Staniford Road and North Avenue, the LOS for left turns
from Staniford Road onto North Avenue will drop from C
(average delay) to D (long delay) during the evening
peak hour. Congestion levels should be LOS C or
better. Signalization of this intersection would
remedy this congestion problem.

In connection with other recently-built or proposed
developments in the area oft the New North End, this
project will cause a significant decrease in levels of
service for the area road network. Improvements which
will be required include: signalization of the
Staniford Road and North Avenue intersection; widening
of Starr Farm Road at its intersection with North
Avenue; andrsignalization of the intersection of Route
127 and Plattsburg Avenue.

The Applicant, along with other developers of projects
in the New North End, has signed an agreement with the
City under which it will contribute a total,of
$48,524.35 toward the above improvements. Of this
total, $19,165.15 will be earmarked toward
signalization of the Staniford Road and North Avenue
intersection. Payment is to be made prior to occupancy
of the project. The total expected cost of
signalization at that intersection is approximately
$40,000.

Some of the other projects which are the subject of the
agreement between the City and various developers
described in Finding 23, above, have not been built and
may never be built. The City therefore has not
completely implemented the agreement.
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25. In the permit, the District Commission issued Condition
23, which provides:

Prior to occupancy of any units, the
Permittee shall install a sidewalk to connect
the project to the existing sidewalk which
ends at the easterly intersection of Starr
Farm Road and Curtis Avenue.

26. The New North End is a densely settled area within the
City. It consists of mostly residential and some
commercial development.

27. The project's surroundings in the new North End consist
of dense single-family, grid lot style housing projects
constructed in the 1950s and 1960s and dense multi-
family condominium, townhouse, and apartment building
projects constructed in the 1970s and 1980s.

28. A driver approaching the proposed project from
Colchester to the north will pass a condominium project
known as River's Edge, a densely settled single-family
housing project; Valade Park, a new townhouse project
now under construction; and a mixture of single and
multi-family residential development.

29.

30.

31.

32.

A driver approaching from the south along North Avenue
Extension will pass the townhouse project known as
Northshore, consisting of 136 units; the Northgate
housing project, consisting of 335 apartments; a series
of single-family homes; the Flynn Elementary School;
and a nursing home.

A driver approaching from the south through the
Strathmore project will view that project's multi-
family townhouses and single-family homes. To the west
and north of the site are single-family home and
summer camp developments along Lake Champlain.

A person walking or living in the area will experience
the openness of the nearby farm and the open field on
the site. The'farm and the field provide a beneficial
pastoral break in an otherwise densely-settled area.

The Applicants have submitted a landscaping plan which
is Board Exhibit #A37. The plan shows that the
Applicants will maintain significant buffers of
existing trees on the northeastern, eastern, southern,
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and southwestern sides of the site. The plan also
shows that the Applicants will plant new trees within
the housing clusters following construction.

In the permit, the District Commission included
Condition 10, which provides:

Prior to commencement of construction the
Permittee shall submit and receive approval
from the Commission for a revised landscaping
plan which provides additional screening
along the eastern boundary of the project by
supplementing the existing vegetation with
additional landscaping consisting primarily
of mixed evergreen trees.

With a new landscaping plan as required by the District
Commission, the project will be minimally visible from
surrounding residential areas because of the placement
of the housing clusters in the trees, the maintenance
of tree buffers, and the existence of the Appellant's
common land on its western side. That common land,
which is wooded, will tend to screen much of the
project from view of the Sunset Cliff residents and
from Lake Champlain. Such visibility as will occur
will be consistent with the densely settled nature of
the area.

The protective covenants described in Finding 12,
above, will also require the maintenance of the
landscaping "substantially as approved by replacing any
dead or diseased plantings as soon as seasonably
possible."

The project homes will be designed to invoke the
concept of the Vermont farmhouse with one large
building to which an offset wing building is attached.

The exterior walls of the buildings will be covered
with four inches of wood or wood-like vinyl clapboard.
The colors will be earth-tones. The trim will be off-
white. The roofs of the homes will be slate colored or
sky-tones.

All glass used in the project will be non-reflective.
Larger glass doors on the second floor of the units
will be set behind decks. The glass will be screened
from nearby communities by the trees in which the homes
will be located.
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Exterior lighting on the decks and stoops will be
downlit and shielded to prevent glare. Exterior
lighting on,the walkways and intersections of the
driveways and streets will be provided by 150-watt
metal halide fixtures, will be down-lit and shielded,
and will not be more than 12 feet in height.

The buildings are consistent in style, design, and mass
with those in the neighborhood.

The Applicants will pay the City impact fees to
minimize any adverse effect caused by the project on
the ability of the City to provide services in the
areas of education and fire protection.

The project will not have an adverse effect on the
City's ability to provide services in the areas of
water supply, sewage disposal, and police protection.

CONCLUSIONS OF LAW

Revisions to the Permit

During the course of this proceeding, the Board has
noted that the Flynn estate was a co-applicant but was not
named on the permit. In addition, the original application
was for apartments and condominiums but the permit issued by
the District Commission authorizes only rental housing.

Rule 10 requires that the record owners of involved
land be co--applicants. 10 V.S.A. § 6090(a) and Rule 33
require that permits be recorded. Rule 33 also provides
that permits run with the land. -The purpose of these
requirements is to effectuate enforcement and provide notice
of the terms of approval.

Accordingly, the Board believes that co-applicants
should be listed as co-permittees, especially, as in the
present case, where the co-applicant is the owner of the
land and therefore has some control over what happens there.
The Board will therefore modify the permit to list the Flynn
Estate as co-permittee.

With respect to the District Commission's authorization
only of rental housing, the Board does not believe that the
District Commission sought to prohibit condominiums. There
is nothing in the permit which suggests that this was
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intended. Further, the application was for apartments and
condominiums. Accordingly, the Board will modify the permit
to authorize what was proposed in the application.

B. Motion to Reconsider

On August 13, 1991, the Board issued a memorandum of
decision which denied a request by the Appellant for party
status under Criterion 9(B). The Appellant has filed a
motion to reconsider that denial. The Board believes its
decision was sound and declines to reconsider.

C. Comnliance with the Criteria

Based on the foregoing findings of fact, the Board
concludes that the proposed project will comply with
Criteria l(B), 4, 5, 8, and 9(A) except as follows:

With respect to Criterion 5, the Board concludes that
the project will cause congestion at the intersection of
Staniford Road and North Avenue by lowering the level of
service for one turning movement from LOS C to LOS D. The
Board recognizes that the Applicant has agreed to pay the
City for nearly half the cost of signalizing this
intersection, but this agreement is part of a larger
agreement involving other traffic improvements and other
projects, some of which have not been built and may never be
built. The Board is concerned that, because the other
projects may not be built, the agreement may not be
implemented and the signal may never be constructed.
Consequently, to provide greater assurance that the signal
will be built, the Board will make the payment of the
Applicant's contribution toward that signal an independent
condition of the project's permit. On this basis, the
proposed project complies with Criterion 5.

With regard to Criterion 8, the open field on the site
and the nearby farm provide a beneficial pastoral break in
an otherwise densely-settled area. The Applicant has stated
that it plans to keep this field open but has provided no
mechanism for ensuring that it will remain open in the
future. The Board has concluded that the project complies
with Criterion 8 but this conclusion is based on keeping the
field open.

Accordingly, the Board will require that the Applicant
maintain the field, as shown on Board Exhibit #A37, as open
space. In this connection, the Board notes that the
District Commission issued a condition which requires the
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Applicant to submit a revised landscaping plan. The Board
will therefore require that, with the revised landscaping
submission, the Applicants file protective covenants for the
District Commission's review which will assure that the
field remains open. On this basis, the proposed project
complies.with Criterion 8.

V. ORDER

Land Use Permit #4C0790-EB is issued. Jurisdiction is
returned to the District #4 Environmental Commission.

Dated at Montpelier, Vermont this/q%ay of November,
1991.

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
Anthony Thompson

eastern.dec(awp3)


