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This decision pertains to a Motion for an Immediate
Ruling filed by Maple Tree Place Associates (the Applicant). . --
with the District #4 Environmental Commission on October 23, t

1989 with a copy to Leonard Wilson, former Chairman of the
Environmental Board.1 In its motion, accompanied by a
memorandum of law and proposed findings, the Applicant 1

aruues that in-view of the resignation of District
!

I!Co&uissiwr #4 member Patricia Gabel, the District Commission
should issue an order denying the application to set up an
appeal to the Environmental Board.

The Executive Officer of the Environmental Board,
having determined that Board Rule 18 applies to this
situation, advised that the motion be filed with the
Chairman of the Board; a memorandum was sent to all parties
from Lou Borie, District Coordinator, directing parties to
file any response memoranda with the Chairman by November 1.
Memoranda were subsequently filed by the Williston Land
Owners Association; the Town of Williston; the Agency of
Natural Resources; Williston Citizens for Responsible Growth
(CRG), Vermont Natural Resources Council (VNRC), and the
City of Winooski; Chittenden County Regional Planning
Commission (CCRPC); and the City of Burlington. On November
2, the Applicant filed a response to the memorandum of
Williston CRG, VNRC, and the City of Winooski.

Backsround

Maple Tree Place filed its application on July 20,
1988. After resolving a number of preliminary matters, the
evidentiary hearings on this application began in January,
1989 with District Commission members Lynn Whalen, Helen
Lawrence, and Patricia Gabel chairing. The District
Commission completed its review of all the criteria of 10
V.S.A. Sec. 6086(a) except 1 (air), 8, 9, and 10.

10n November 1, Stephen Reynes's appointment as
Chairman of the Board took effect.
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After sitting on a number of hearings, Member Lawrence
became ill and resigned from the District Commission. On
October 20, 1989, Chairperson Gabel announced that she had
accepted employment with the law firm Downs, Rachlin t
Martin. This law firm represents a party to these
proceedings, Taft Corner Associates. Recognizing a conflict
of interest, Chairperson Gabel informed the parties that she
could not continue participating in the review of this
application.

Board Rule 18(A) provides that a quorum of a district
commission to conduct business must consist of two members.
The question arises, therefore, of the appropriate means of
proceeding now that only one member remains. All parties
wish to resolve this situation in the most efficient and
fair manner. The Applicant contends that the District
Commission should issue an order denying the application, so
that an appeal may be taken to the Environmental Board.
Other parties suggested alternative courses, all of which
involve the appointment of two new commissioners, as
follows: the two new commissioners would review the record
and hear the remaining criteria; or the commission would
begin anew on all criteria; or the District Commission would
evaluate the application under Criteria 9 and 10 only and
then allow an appeal to the Board.

Decision

The Chairman of the Board is authorized by Board
Rule 18(B) to appoint alternate commission members if a
member is unavailable to participate or is disqualified.
Pursuant to that authority, two other commissioners will be
appointed to serve with District Commission #4 to continue
and complete these proceedings. They will review the record
of the proceedings and, after hearing the testimony on the
remaining criteria, will determine whether additional
testimony is needed on any of the criteria already presented
in order to render a decision. This procedure has been
upheld as valid by the Vermont Supreme Court in Lewandoski
v. Vermont State Colleges, 142 Vt. 446 (1983). In that
decision, the Court held that no jurisdictional defect or
due process violation occurs "where a quorum of
administrative officers [is] present throughout, and where
the whole tribunal has carefully reviewed the record prior
to rendering a decision. . . .I@ Id. at 453. Accordingly,
as long as two members of the District Commission are
present at each hearing, it is not necessary for all members
who ultimately make the decision to be present at all the
hearings.

Because the District #4 Commissioners are committed to
other hearings until February, 1990, the District #4
Commission has requested the Chairman of the Board to assign
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two commission members from other districts, pursuant to
Rule 18(B).

I believe this is the best solution. Simply denying
the permit without reviewing all the criteria would
contravene the statutory, procedural and historical
framework of Act 250 to provide a review of applications by
the district commissions before appellate de novo review by
the Board. See, e.g., 10 V.S.A. Sec. 6085. Moreover,
parties have the right to present evidence and cross-examine
witnesses. 3 V.S.A. Sec. 809(c) and 810(3). Starting over
from day one again would create an enormous burden on
everyone involved and is not required.

Therefore, the following order is hereby issued:

Order

1. Robert Opel, Chairman of the District #5
Environmental Commission, is assigned to the District #4
Environmental Commission as Chairman of the Maple Tree Place
hearings.

2. Timothy Murphy, Chairman of the District #6
Environmental Commission, is assigned to the District #4
Environmental Commission as a member on the Maple Tree Place
hearings.

3. Mr. Opel and Mr. Murphy will review the record of
these proceedings and, after hearing the evidence on the
remaining criteria, will determine whether additional
hearings are necessary in order to render the final decision
along with Lynn Whalen, District #4 Environmental Commission
member.

4. The District #4 Commission shall issue appropriate
orders regarding the continuation of the hearings on this
application.

Dated this 13th day of Novem

Stephbn Reynesl, Chairman

daw

(wd2)gabel


