
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

Maple Tree Place Associates
Land Use Permit &X0775-EB
Docket #700

MEMORANDUM OF DECISION

The above-captioned appeal concerns a proposal for the construction of a mixed
use development consisting of retail space and space devoted to housing, offices,
services, a cinema, and a food market located on 71.88 acres of land at the comer of U.S.
Route 2 and Vermont Route 2A in the Town of Williston, Vermont (“Project”). As
explained more fully below, the Vermont Environmental Board (“Board”) concludes that
The Judge Companies (“Judge”) has demonstrated standing to appeal under 10 V.S.A. 0
6086(a)(  10); that Taft Comers Associates (“TCA”) has demonstrated standing to appeal
under 10 V.S.A. $5 6086(a)(9)(A) and (10); that TCA has not demonstrated standing to
appeal &der 10 V.S.A. 6 6086(a)(9)(H); that Helena Blair (“Blair”) has demonstrated
party status to participate in TCA’s  appeal under 10 V.S.A. $8 6086(a)(8) and (9)(A); that
Blair has demonstrated standing to appeal under 10 V.S.A. 6 6086(a)(  10); and that Blair
cannot demonstrate party status under 10 V.S.A. $6086(a)(9)(H)  because no party has
filed a valid appeal under that criterion. In addition, the Board determines that neither the
State of Vermont nor the Town of Williston must be joined as co-applicants or otherwise
be bound by the terms of any permit that may issue in this matter. Finally, the Board
concludes that it has no jurisdiction to address the issues of takings and cofidemnation
raised by Judge and, as a result, the issues will not be addressed in this appeal.

I . PROCEDURAL SUMMARY

On April 10, 1996, Maple Tree Place Associates (“Permittee”) filed an application
with the District #4 Environmental Commission (“District Commission”) seeking
approval under 10 V.S.A. $6 6001-6092 (“Act 250”).

On December 11, 1997, the District Commission issued Land Use Permit
#4CO775 (“Permit”) together with supporting Findings of Fact, Conclusions of Law, and
Order (“Order”).

On January 9, 1998, Judge filed an appeal with the Board contending that the
Permit and Order err as to 10 V.S.A. $0 6086(a)(5) and (10). Judge also appeals several
other issues, including that the District Commission did not require the Town of Williston
and the State of Vermont to sign as co-applicants for the Permit.

On January 9,1998, TCA filed an appeal contending that the Permit and Order err
as to 10 V.S.A. $9 6086(a)(5), (8), 9(A), 9(H), and 10 (“Criteria 5, 8,9(A), 9(H), & 10”).
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On January 9,1998, Blair filed an appeal contending that the Permit and Order err
as to Criteria 5,8,9(A), 9(H), and 10.

On January 21, 1998, Permittee filed a Notice of Cross Appeal as to Blair’s party
status.

On February 4, 1998, Paul S. Gillies,  Esq. of Tarrant, Marks & Gillies,  filed a
Notice of Appearance on behalf of the Town of Williston.

On February 13, 1998, Permittee filed a Motion to Dismiss and Motion in Limine
(“Motion in Limine”).

On February 17,1998,  Board Chair Marcy Harding convened a prehearing
conference with the following organizations and individuals participating:

Permittee by Mark L. Sperry, Esq., Alison J. Bell, Esq., and Benjamin Frank
Judge by Martin K. Miller, Esq. and Amy Lindsay
TCA by Norman Williams, Esq.
Blair by Norman Williams, Esq.
Agency of Transportation (“AOT”) by Scott A. Whitted,  Esq., Assistant Attorney

General
City of Burlington, by Kenneth A. Schatz, Esq., Assistant City Attorney

On February 17, 1998, the City of Burlington filed a letter requesting that an
attached stipulation by and between itself and Permittee be incorporated into any permit
issued by the Board in this matter. Permittee stated at the prehearing conference that it
does not object to this request.

On February 19, 1998, Chair Harding issued a Preheating Conference Report and
Order (“Prehearing Order”), which is incorporated herein by reference.

On March 4,1998,  Judge filed a Memorandum (1) in Support of Party Status
Unde’r Criterion 10, (2) on the Issues of Condemnation, and (3) on the Co-Applicancy of
the State of Vermont and the Town of Williston (“Judge’s Memorandum”).

On March 4, 1998, TCA and Blair jointly filed a Memorandum of Law in Support
of Party Status Requests by Taft Comers Associates, Inc. and Helena Blair and
Incorporated Petition of Helena Blair for Party Status on Criteria 8 and 9(H) (the
“TCA/Blair  Memorandum”).



Re: Maple Tree Place Associates
Land Use Permit #4CO775-EB

Memorandum of Decision
Page 3

On March 4,1998,  AOT filed Comments on the Co-Applicancy Issue (“AOT’s
Memorandum”).

On March 17,1998, Permittee filed a Memorandum in Response to Judge’s
Memorandum and the TCA/Blair  Memorandum (“Permittee’s Response”). Permittee’s
Response included a request to limit the scope of appeal under Criteria 9(A) and 9(H).

On March 17,1998,  Judge filed a Reply Brief to AOT’s Memorandum (“Judge’s
Response”)

On March 24,1998, Judge filed a Response to Permittee’s Response (“Judge’s
Second Response”).

On March 25, 1998, Permittee filed a Response to Judge’s Response (“Permittee’s
Second Response”).

On March 25, 1998, the Board deliberated concerning the issues raised in the
Prehearing Order and addressed in Judge’s Memorandum, the TCABlair  Memorandum,
AOT’s Memorandum, Permittee’s Response, Judge’s Response, Judge’s Second Response,
and Permittee’s Second Response.

II. PRELIMINARY ISSUES

1. Whether Judge has demonstrated that it has party status to initiate an
appeal (“standing”) of Criterion 10 pursuant to EBR 14.

2. Whether TCA has demonstrated that it has standing to appeal Criterion
9(A) pursuant to EBR 14.

3. On what basis TCA appeals Criterion 9(H), including the issues it intends
to address and the evidence it will present.

4. If the determination of issue #3 presents a valid issue on appeal, whether
TCA has demonstrated that it has standing to appeal Criterion 9(H) pursuant to EBR 14.

5. Whether TCA has demonstrated that it has standing to appeal Criterion IO
pursuant to EBR 14.

6. Whether Blair and Blair Park are one “person” for purposes of establishing
standing / party status in this appeal.
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7. If the response to issue #6 is in the affirmative, whether Blair has
demonstrated that she has party status to participate in the appeal of Criterion 8 pursuant
to EBR 14.

8. If the response to issue #6 is in the affirmative, whether Blair has
demonstrated that she has standing to appeal Criterion 9(A) pursuant to EBR 14.

9. If the response to issues #4 and #6 are both in the affirmative, whether
Blair has demonstrated that she has party status to participate in the appeal of Criterion
9(H) pursuant to EBR 14.

10. If the response to issue #6 is in the affirmative, whether Blair has
demonstrated that she has standing to appeal Criterion 10 pursuant to EBR 14.

11. Whether, pursuant to Environmental Board Rule (“EBR”)  10, the State of
Vermont and the Town of Williston must be co-applicants for the Project.

12. Whether the Board has the authority to address the issues of taking and
condemnation raised in Judge’s Notice of Appeal.

III. STANDING / PARTY STATUS and CRITERIA ON APPEAL

To have standing to appeal a criterion to the Board, an appellant must have
obtained party status as to that criterion before the district commission. 10 V.S.A. 0
6089(a); Environmental Board Rule (“EBR”) 40(A). See also. e-Lg+, Re: Gary Savoie
d/b/a WLPL and Eleanor Bemis, #2W0991-EB, Findings of Fact, Conclusions of Law,
and Order at 6-7 (Oct. 11, 1995)[EB  #632]; Re: Derbv Plaza Associates Limited
Partnershin, #7R0886-EB,  Memorandum of Decision at 5 (Feb. 25,1994)[EB  #597Ml].
The one exception to this rule is that an individual or entity denied party status at the
district commission level may raise the issue before the Board by way of appeal or cross-
appeal. E.g., Re: Snrinafield  Hospital,  #2S0776-2-EB,  Memorandum of Decision at 3
(Aug. 14, 1997)[EB  #669]; Savoie. supra at 6; Re: Sming  Brook Farm Foundation. Inc.,
#2S0985-EB,  Memorandum of Decision at 7 (July 18,1995)pB #615]. Such person is
deemed to be a party for the limited purpose of deciding party status. Id.

The Board considers the issue of party status de novo.Td. If  the Board denies
party status on a criterion, the appeal or cross-appeal is dismissed as to that criterion. Id.
Conversely, if the Board grants party status, it “will proceed with substantive review on
any criteria concerning which it determines that the appellant qualifies for party status.”
Savoie, supra at 7.
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In addition, “[a]n intervenor that did not have party status in the district
commission proceedings may petition for party status in the Board appeal on any
criterion that is at issue by virtue of another party’s valid appeal and need only
demonstrate its eligibility under Rule 14[].” Re: L & S Associates, #2W0434-8-EB,
Memorandum of Decision at 2 (Nov. 24,1992)[EB #557M2]. Accord Derbv Plaza, supra
at 5 n.1.

Act 250 confers party status upon adjoining property owners, as a matter of right,
provided that the adjoiner  demonstrates that the proposed project “may have a direct
effect on the adjoiner’s property” under one or more of the ten criteria set forth at 10
V.S.A. $6086(a).  10 V.S.A. $6085(c); EBR 14(A). See also Savoie supra at 6. In---,
addition, the district commissions and Board have the discretion to grant party status to
any individual or entity that demonstrates that its interests may be affected by the project
QT that it can materially assist the commission or Board. EBR 14(B)( 1) and 14(B)(2),
respectively. Savoie. supra at 6-7.

A. Judge

Pursuant to EBR 14(A), the District Commission granted Judge party status as to
Criterion 5 and denied it party status as to Criteria 9(J) and 10. Among the issues raised
by Judge in its Notice of Appeal is whether the District Commission erred by denying it
party status as to Criterion 10. Judge will have standing to appeal from the Permit and
Order as to Criterion 10 only if it demonstrates that it is entitled to party status under that
criterion.

In its Memorandum, Judge states that five pages of the Williston Town Plan are
devoted to the future use of Taft Corners. Because Judge owns property located on two
of the four comers of Taft Comers, it states that how the Board “interprets [the Project’s]
conformance with the Town Plan of necessity has a bearing on how [the] intersection will
develop [which, in turn,] has a direct impact on Judge.” Judge’s Memorandum at 2. In its
Notice of Appeal, Judge states that the Project does not conform to Criterion 10 because
the Town Plan envisions that the Taft Comers intersection will be “developed to
encourage and promote pedestrian activity and that the [Plroject will be hostile to
pedestrians at that intersection.” Judge’s Notice of Appeal at 2, para. i. Judge alleges that
“[pledestrian  access to Judge’s property from crosswalks will necessarily impact traffic
flow on the Judge premises. That interference . . . will impact how Judge can utilize its
own property currently and in the future and will also impact how improvements and
additions to the Judge properties will take place.” Judge’s Memorandum at 3.

Judge has alleged violations of the Town Plan that, if substantiated, may have a
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direct effect on its property under Criterion 10. Accordingly, the Board concludes that
Judge has demonstrated that it has standing to file an appeal from the Permit and Order
under Criterion 10.

B. TCA

In its appeal, TCA contests the Permit and Order as to Criteria 5, 8,9(A), 9(H),
and 10. Although the District Commission initially granted TCA party status as to
Criteria 9(A) and 9(H) pursuant to EBR 14(B)(2), party status was ultimately denied
under such criteria “for failure to reconfirm party status or participate in the revised
proceedings under these criteria.” In addition, pursuant to EBR 14(A), the District
Commission granted TCA party status as to Criteria 5 and 8 and denied it party status as
to Criteria 9(A), 9(H),  and 10. Therefore, in order to have standing to appeal Criteria
9(A), 9(H), and 10 or to participate in an appeal validly filed by another party under those
criteria, TCA must demonstrate party status as to Criteria 9(A), 9(H), and 10.

1. Criterion 9(A)

Criterion 9(A) requires the Board to consider whether a proposed development
would affect the financial capacity of the town or region to accommodate growth.

. . . [T]he  plain language of the statute requires the Board to consider the growth
caused by the project (secondary growth), the anticipated costs to the town and
region, and the financial capacity of the town and region to accommodate the
growth.

In re Wal*Mart  Stores. Inc., No. 95-398, slip op. at 6 (Vt. Sup. Ct. Aug. 29, 1997).
Among the costs to be considered are those anticipated in connection with “highway
access and maintenance.” 10 V.S.A. 5 6086(a)(9)(A).

Permittee proposes the construction of a mixed use development consisting of a
total of 299,900 square feet of retail space and an additional 250,000 square feet of space
devoted to housing, offices, services, cinema, and a food market. In the context of
discussing a major retailer’s impact on market competition under Criterion 9(A), the
Supreme Court stated in Wal*Mart that “[a] municipality’s ability to pay for . . . services
[such as highway access and maintenance] depends on its tax base, that is, the appraised
value of property in the municipality’s grand list. To the extent that a project’s impact on
existing retail stores negatively affects appraised property values, such impact is a factor
that relates to the public health, safety, and welfare.” In re Wal*Mart  Stores. Inc., m
at 5.
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Although TCA’s arguments would be more appropriate as a demonstration of
party status under Criterion 5, which it has also appealed, the Board concludes that it is
possible to determine that TCA has demonstrated that it has party status pursuant to EBR
14(A)(5) or 14(B)(l). Accordingly,  the Board concludes that TCA has standing to appeal
the Permit and Order as to Criterion 9(A). In light of the Board’s determination under
EBR 14 (A)(S)/(B)(l), the Board does not consider whether TCA has demonstrated that it
has party status  pursuant to EBR 14(B)(2).

Permittee argues that the scope of TCA’s appeal under 9(A), if allowed, must be
limited to the costs of “highway access and maintenance.” Permittee’s Response at 9. As
outlined more fully in the Prehearing Order and Section VI. below, the Board is unwilling
to grant Permittee’s requests to limit the scope of criteria validly on appeal. A party may
address any issue “generally within the scope of the criterion” on which it has party status
/ standing. In re Taft Corners Associates, 160 Vt. 583,590-91 (1993). Therefore, the
Board will not require TCA to limit the evidence it presents under Criterion 9(A) to the
costs of highway access and maintenance occasioned by the Project.

2. Criterion 9(H)

Analysis under Criterion 9(H) involves the threshold question of whether a
proposed development is “physically contiguous to an existing settlement.” Further
analysis under the criterion proceeds only when the Board determines that a project is not
contiguous. The Commission found that “the [Plroject  is located at Taft Corners, an area
that includes significant commercial and residential development.” Order at 40, Finding
#142. Based on this one finding of fact, the Commission’s conclusion states in its
entirety: “The Commission concludes that the [Plroject  is contiguous to an existing
settlement.” a at 40. Therefore, the District Commission did not proceed to the next
level of analysis under Criterion 9(H).

Because the nature of TCA’s appeal under Criterion 9(H) was unclear from its
Notice of Appeal, TCA was provided the opportunity to elaborate, both orally and in
writing, on the basis of its claims. TCA does not explicitly or implicitly challenge the
District Commission’s sole finding of fact. Neither does TCA challenge the
Commission’s conclusion that the Project is contiguous to an existing settlement. Rather,
without addressing the threshold issue of contiguity, TCA argues that its interests are
affected under the criterion. Unless TCA challenges the threshold determination
regarding contiguity, however, further inquiry under Criterion 9(H) must end.

“The scope of a de novo hearing is . . . limited to those issues raised in the notice
of appeal. Once an Act 250 criterion is noticed for appeal, . . . issues generally within the
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scope of the criterion are properly before the Board.” In re Taft Corners Associates, 160
Vt. at 590-91 (citations omitted). Despite repeated opportunities to describe the nature of
its appeal under Criterion 9(H), TCA has not stated that it appeals from the District
Commission’s sole finding of fact or the one-sentence conclusion which address that
criterion -- that the Project is contiguous to an existing settlement. If TCA does not
appeal this threshold issue, which was the sole issue decided by the District Commission,
then TCA has not stated a valid claim on appeal. As a result, TCA has failed to
demonstrate that the Project may have an effect on its interests under Criterion 9(H)
pursuant to E3R 14(A)(5) or EBR 14(B)(l).

TCA asserts that it is “in a unique position to materially assist the Board on
[Criterion 9(H)]  because of its special familiarity with the existing agreements and
financing arrangements for the roadway improvements.” TCABlair  Memorandum at 8.
It states that its experts will provide the Board with a “better understanding of the need,
cost and feasibility of future roadway improvements . . . needed for a thorough analysis of
Criterion 9(H).”  Id. Having failed to assert a valid claim for appeal, however, TCA’s
attempt to assert standing pursuant to EBR 14(B)(2) must also fail. Furthermore, the
Board is reluctant to find that TCA has standing to appeal on the basis of EBR 14(B)(2)
party status where no other party has standing to appeal Criterion 9(H) and where TCA
has been unable to demonstrate that the Project may affect its interests under that
criterion. TCA has not demonstrated that it has party status pursuant to EBR 14(B)(2).

Accordingly, the Board concludes that TCA has failed to demonstrate that it has
standing to appeal the Permit and Order as to Criterion 9(H). Because TCA is the only
individual or entity that both potentially had standing to file an appeal under 9(H) and did
in fact raise that criterion in its Notice of Appeal, the Board will not consider the issue of
Criterion 9(H) in this appeal.

3. Criterion 10

TCA’s Notice of Appeal lists as an issue “[wlhether the Project complies with the
[Chittenden County] Regional Plan.” TCA states:

[T]he Project is located in a “Subregional Growth Center.” The Regional Plan
allows “shopping centers” in Subregional Growth Centers of only 100,000 to
300,000 square feet. Yet the Project includes “retail space” of 299,000 square
feet, plus a grocery store of 58,600 square feet and a cinema of 27,000 square feet,
for a total “shopping center” well over 300,000 square feet, in violation of the
Regional Plan.
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TCA/Blair  Memorandum at 8 (citations omitted). TCA also states that TCA’s lands were
permitted under the prior Regional Plan and that the new Plan was developed in a way
that provides TCA with “certain benefits, such as planning requirements, which are
designed to prevent degradation of the existing road network. [TCA alleges that
aldjacent  development which is not in compliance with the Regional Plan will deny TCA
the protections and benefits of the Regional Plan.” Id. at 9.

TCA has alleged violations of the Regional Plan that, if substantiated, may have a
direct effect on its property under Criterion 10. Accordingly, the Board concludes that
TCA has demonstrated party status under EBR 14(A)(5) and therefore has standing to file
an appeal from the Permit and Order under Criterion 10. In light of this conclusion, the
Board does not consider whether TCA has also demonstrated party status under EBR
14(B)(2).

C. Blair

Helena Blair has appealed Criteria 5,8,9(A), 9(H), and 10. Pursuant to EBR
14(B)(l), the Commission’s Prehearing Order granted “Blair Park, by Helena Blair,” party
status as to Criteria 1 (air), 1 (B), 4, and 5 and denied party status as to 9(A) and 10.
Nevertheless, the Order recites that “Blair Park, by Helena Blair,” was granted party
status as to Criteria l(air),  l(G), 4,5,9(A), and 10. Permittee filed a cross-appeal as to
Blair’s party status under Criteria 9(A) and 10, which it withdrew “Subjecf to the [Mlotion
in [Llimine  to exclude evidence under those criteria.” Motion in Limine at 2 n.5
(emphasis supplied). In light of the Chair’s denial of the Motion in Limine, the
Prehearing Order advised the parties that the Board would consider Permittee’s cross-
appeal.

Permittee also requested the Board dismiss Blair’s appeal as to Criteria 8 and
9(H). In support of its motion to dismiss, Permittee alleges that Blair never requested
party status under Criteria 8 and 9(H). The District Commission did not grant her -- or
“Blair Park, by Helena Blair” -- party status under these criteria.

’ The Prehearing Order set forth five preliminary issues to be determined regarding
Blair’s appeal.

1. Identity of Blair

The District Commission granted party status to “Blair Park, by Helena Blair.”
Helena Blair filed an appeal with the Board. It was unclear from the Order and the
Commission’s Prehearing Order whether Blair Park znd Helena Blair are identical for the
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purposes ofdetermining party status / standing. Blair’s Memorandum filed March 4,
1998 states &at  no property is owned by Blair Park, but that five lots are commonly
referred to in that manner. Helena Blair appears to have an interest (as a trustee and
beneficiary) in two of the lots. TCA/Blair  Memorandum at 9-10. It would appear that
Helena Blair is the appropriate person to participate in this appeal and the use of the term
“Blair Park” by the District Commission was a colloquialis’rn. The Board concludes that
Helena Blair is the appropriate person to request the opportunity to participate in this
appeal. The Board notes, however, that only the two lots in which Blair has an interest
(and not all five “Blair Park” lots) are pertinent for purposes of determining whether Blair
has demonstrated that the Project will affect her interests under the individual criteria.

2. Criterion 8

Blair was not granted party status under Criterion 8 in the proceedings below.
Indeed, it does not appear that she requested party status under that criterion at the
District Commission level. Nevertheless, Blair is entitled to file a petition for party status
as to Criterion 8 because TCA has filed a valid appeal under that criterion. L & S
Associates, snpra at 2.

Blair states that the Project’s “mass, physical features, noise, air pollution and
traffic impacts” will have a direct effect on her property values and her ability to market
her own property. To establish party status pursuant to EBR 14(B)(l), Blair must
demonstrate that the Project may affect her interests under any of the ten Act 250 criteria.
There is no statutory authority for the Board to consider resale value of property in the
context of Act 250. Furthermore, Criterion 8 “was not intended to prevent all change to
the landscape of Vermont or to guarantee that the view a person sees from his or her
property will remain the same forever.” Re: Okemo Mountain. Inc., #28035 l-8-EB,
Findings of Fact, Conclusions of Law, and Order at 9 (Dec. 18, 1986)[EB #305].
Nevertheless, projects that result in the loss of open space and the alteration of vistas . . .
can  have an adverse effect on aesthetics and scenic beauty. E.g., Re: Thomas W. Bryant
and John P. Skinner, #4C0795-EB, Findings of Fact, Conclusions of Law, and Order at
21 (June 26,1991)[EB  #466].

Blair states that her property is located “across the intersection of Route 2A and
Route 2 from the proposed [Plroject.” TCA/Blair  Memorandum at 11. It is unclear from
the information Blair has provided whether Blair would be able to see any of the Project
from the two lots in which she has an interest. Blair’s demonstration of potential effect is
tenuous at best. Nevertheless, because another party has already filed a valid appeal
under this criterion and because Permittee does not object to Blair’s participation, the
Board will grant Blair party status under Criterion 8. For the reasons stated more fully in
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the Prehearing Order and in Section VI. below, the Board will not grant Permittee’s
request to limit the scope of Blair’s participation under Criterion 8 to the effect that it may
have on her property.

Accordingly, the Board concludes that Blair has demonstrated that she has party
status to participate in the appeal of Criterion 8.

3. Criterion 9(A)

Permittee filed a Notice of Cross-Appeal alleging that the District Commission’s
grant of party status to Blair Park as to Criterion 9(A) is “likely a typographical error”
because the Commission’s Prehearing Order denied party status under that criterion and
Blair did not participate in any proceedings concerning Criterion 9(A). The Prehearing
Order provided Blair the opportunity to demonstrate her standing to appeal. In response
to the Prehearing Order, Blair stated that she “incorporate[d]  by reference the same basis
and rationale described . . . in TCA’s request under” this criterion. TCA/Blair
Memorandum at 11. Accordingly, the Board concludes that Blair has demonstrated that
she has party status to participate in the appeal from the Permit and Order under Criterion
9(A).

4. ’ Criterion 9(H)

Blair was not granted party status under Criterion 9(H) in the proceedings below.
Indeed, it does not appear that she requested party status under that criterion at the
District Commission level. The Preheating Order provided Blair the opportunity to
demonstrate that she has party status to participate in TCA’s appeal, if TCA ultimately
proved that it had standing to appeal that criterion. As set forth in more detail above,
TCA has not demonstrated that it has standing to file an appeal under Criterion 9(H). NO

other party attempted to file an appeal from the Permit and Order as to Criterion 9(H).
Therefore, whether Blair can demonstrate party status is a moot point because Criterion
9(H) will not be included among the issues on appeal.

Furthermore, Blair states that the basis and rationale for her request for party
status is the same as that underlying TCA’s demonstration of standing. TCABlair
Memorandum at 11. Even if another party had filed a valid appeal from the Permit and
Order as to Criterion 9(H), Blair would be denied party status to participate in such an
appeal for the reasons outlined more fully in Section III.B.2. above.

Accordingly, Blair is denied party status as to Criterion 9(H) in this appeal.
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5. Criterion 10

Permit-tee filed a Notice of Cross-Appeal alleging that the District Commission’s
grant of party status to Blair Park as to Criterion 10 is “likely a typographical error”
because the Commission’s Prehearing Order denied party status under that criterion and
Blair did not participate in any proceedings concerning Criterion 10. The Prehearing
Order provided Blair the opportunity to demonstrate her standing to appeal. In response
to the Preheating Order, Blair stated that she “incorporate[d]  by reference the same basis
and rationale described . . . in TCA’s  request under” Criterion 10. TCA/Blair
Memorandum at 11. Accordingly, for the reasons outlined more fully above in Section
III.B.3., the Board concludes that Blair has demonstrated standing to appeal the Permit
and Order under Criterion 10.

IV. co-APPLICANCY

In its Notice of Appeal, Judge makes the following claim of error:

k. The Commission erred by failing to make the Town of Williston
and State of Vermont co-applicants so they could be bound by the decision
of the Commission and the conditions of the [Permit] when undertaking
the road improvements on which the [Permit] is conditioned.

Judge’s Notice of Appeal at 2. It states the following as an issue to be addressed on
appeal:

h. Whether the Commission has the power to find that certain road
improvements or other mitigation measures under Criterion 5 of Act 250
required to be taken as a condition of a Land Use Permit satisfy the criteria
of Act 250 when the persons or entities responsible for initiating and
completing the improvements have not been given a Land Use Permit and
the manner in which these “nonpermitted” persons or entities undertake

. and complete the road improvements or mitigation measures may not
subject them or their undertakings to Act 250 or any Land Use Permit.

Id.at3.

EBR 10(A) provides in part:

The record owner(s) of the tract(s) of involved land shall be the applicant(s) or co-
applicant(s) [for an Act 250 permit] unless good cause is shown to support waiver
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of this requirement. . . . The application shall list the name or names of all persons
who have a substantial property interest, such as through title, lease, purchase or
lease option, right-of-way or easement, in the tract or tracts of involved land by
reason of ownership or control and shall describe the extent of their interests. The
district commission or p]oard may, upon its own motion or the motion of a party,
find  that the property interest of any such person is of such significance that the
application cannot be accepted or the review cannot be completed without their
participation as co-applicants.

EBR 1 O(A) (emphasis supplied). Decisions regarding co-applicancy under EBR 1 O(A)
are within the discretion of the district commissions and the Board. In re Pilerim
Partnership, 153 Vt. 594,597 (1990); Re: George and Marjorie Drown, #7C0905-EB,
Findings of Fact, Conclusions of Law, and Order at 18 (June 19,1995)[EB  #607].

One of the reasons that EBR 10(A) requires record owners of involved land to be
co-applicants is to ensure that any permit conditions imposed by a district commission or
the Board will be enforceable. &, Re: David Enman  (St. George  Proper@), Declaratory
Ruling #326 at 19 (Dec. 23, 1996); Drown. supra at 12; Re: Pilmim Partnership,
#5WO894-l-EB,  Findings of Fact, Conclusions of Law, and Order at 4-5 (Oct. 4,
1988)[EB  #3733. aff’d,  In re Pilgrim Partnershin, 153 Vt. 594 (1990); Re: Flanders
Building Sunolv.  Inc., #4C0634-EB,  Findings of Fact, Conclusions of Law, and Order at
5 (Oct. 18,1985)pB #270]. Other purposes of EBR 10(A) include the need to ensure
that the owners of lands involved in a subdivision or development have consented to the
activity under review, and the need to ensure that persons with a substantial interest in the
involved lands have an opportunity to participate in the permit proceedings. Pilgrim,
#5WO894-l-EB,  supra at 4-5; Flanders, supra at 5.

The Board has addressed the issue of whether the State or a municipality should
be joined as co-applicants in at least two prior decisions. Re: Steven B. Tanger,
#3 WO125-3-EB,  Memorandum of Decision (Aug. 29, 1989)[EB #442];  Re: Liberty Oak
Corporation, #3W0496-EB-1,  Findings of Fact, Conclusions of Law, and Order
(Reconsideration) (Jan. 14, 1988)[EB  #323].  In Tanger, the Board determined that the
Agency of Transportation and the Town of Hartford need not be joined as co-applicants
for a proposed project to construct a 35,000 square foot commercial building with related
parking. The Board stated:

One of the purposes of Board Rule 10, which governs co-applicancy, is to ensure
the enforceability of permit provisions by requiring the record owners of involved
land to sign the application. In this case, this purpose is outweighed by the
potential burdens posed on the Agency and the Town. Specifically, if the Board
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were to require these entities to be co-applicants whenever improvements are to
be made on their land to remedy trafk impacts associated with development, in
many cases the Board would be requiring these entities to assume liability for
compliance with all permit conditions and the administrative burden of analyzing
large numbers of permit applications and determining whether to sign them.
Further, as the Board stated in [Liberty Oak, supra at 6 (emphasis supplied)]:

The Board believes it is not necessary for VAOT to be a co-applicant in
order for the Board to impose conditions relating to landscaping by the
Applicant in the VAOT right-of-way. As permit holder, the Applicant, or
its successors in interest, are responsible for complying with the
conditions of the permit as a condition of retaining the permit. The
method by which the permit holder achieves compliance is not of concern
to the Board

Tanger.  supra at 2.

The co-applicancy of the State and the Town of Williston is not required by the
Act 250 statute, Board rules, or case precedent. In fact, Board precedent weighs heavily
against such a requirement. Judge asserts that AOT’s involvement in Tanger  was
“marginal,” but Judge does not otherwise distinguish the instant appeal from cases such
as Tanger and Libertv Oak. Neither does Judge provide any legal support for its request.
Furthermore, the Board cannot envision any compelling reason why it should reach a
conclusion that differs from its prior deckions.  The Board concludes that the co-
applicancy of the State and the Town of Williston is not required in connection with the
Project.’

Judge’s Memorandum offers four suggestions as alternatives to requiring co-
applicancy. Although not raised as issues in Judge’s Notice of Appeal, the Board will
address each of the suggestions as follows:

1 .

AOT raises two additional arguments in opposition to Judge’s request for CO-
applicancy: (i) Judge’s request is contrary to the legislative distinction between public
and private projects in the Act 250 context and (ii) requiring the State to become a CO-
applicant would destroy the independence of the separate permitting processes regulated
by Act 250 and 19 V.S.A. 4 1111. In light of the Board’s conclusion that the Act 250
statute, Board rules, and case precedent do not support the request for co-applicmcy,  the
Board does not consider AOT’s  additional arguments.
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(i) Judge suggests that the Board require that the State and the Town obtain a
separate permit for any road improvements necessitated by the Project. Judge’s
Memorandum at 6-7.

Jurisdictional Opinion #4- 120 issued on December 10, 1996 in connection
with the Project concluded that the traffic improvements related to the Project
were part of the Permittee’s application and did not require separate review. Judge
appealed Jurisdictional Opinion ##4-120 to the Board by petition for declaratory
ruling. The Dismissal Order in the declaratory ruling action stated that by
granting Judge’s request to withdraw its petition, Jurisdictional Opinion #4-l  20
was final. Re: Manle Tree Place Traffic Imnrovements,  Declaratory Ruling #339,
Chair’s Preliminary Ruling and Dismissal Order at 2 (Feb 26, 1997). No
objections were filed to the Chair’s Preliminary Ruling. It is Permittee’s duty to
ensure the completion of any roadwork that is part of the Project as approved. cf.
Liberty Oak, supra at 6.

In addition, the State and municipalities must apply for land use permits
only if and when they plan to make road improvements that are within the
jurisdiction ofAct  250. The Board would have no authority to require the State or
the Town of Williston to file an qpplication  if neither had any independent
intention to make road improvements that fall within Act 250 jurisdiction.

(ii) Judge suggests that the Board require that the State and the Town be bound
by the terms of any permit the Board issues for the Project “in carrying out development
which is on lands owned or controlled by the State of Vermont or the Town of Williston.”
Judge’s Memorandum at 7.

The Board has no jurisdiction to require that an individual or entity other
than a permittee and its successors in interest be bound by the conditions of a
permit. “AS permit holder, the [alpplicant,  or its successors in interest, are
responsible for complying with the conditions of the perrnit as a condition of
retaining the permit. The method by which the permit holder achieves
compliance is not of concern to the Board.” Liberty Oak, s_u~ra  at 6.

(iii) Judge suggests that the Board order that all roadway and pedestrian
improvements be made prior to the construction of the Project. Judge’s Memorandum at
7.

It is premature for the Board to consider this request. The timing of any
roadway improvements can best be determined after the Board completes its de
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GQYQ  review of the evidence under Criterion 5 and determines what
improvements, if any, are necessary. Judge can offer argument and present
supporting evidence concerning the timing of improvements in connection with
its participation in the appeal of Criterion 5.

(iv) Judge suggests that the Board require Permittee to post a bond for the full
cost of contemplated improvements. u

See comment under (iii) above.

Accordingly, the Board exercises its discretion to deny Judge’s request that the
State and the Town of Williston be named as co-applicants in connection with the
Project. It also denies Judge’s four alternate requests for the reasons set forth above.
Thus, the Board shall not address the issue of co-applicancy, identified in Judge’s Notice
of Appeal, in the instant appeal from the Permit and Order.

V. TAKINGS AND CONDEMNATION

In its Notice of Appeal, Judge makes the following claim of error:

C. The Commission failed to find that [Permittee’s] plans for
vehicular and pedestrian traffic at the intersection of Routes 2 and 2A may
involve a trespass on and/or a taking of a portion of the Judge Companies’
property which cannot be done without the consent of [Judge] or in the
case of condemnation, without appropriate legal proceedings as required
by Vermont law.

Judge’s Notice of Appeal at 2. Judge states the following as issues to be addressed on
appeal:

d. Whether the Commission erred in granting [the Permit] based on
. certain traffic improvements without finding that the proposed

improvements can in fact be made without condemnation of certain
property or trespassing thereon.

c. Whether the Commission has the power to issue a Land Use Permit
which conditions approval on actions which will cause a trespass in fact to
occur or will require institution of a condemnation proceeding not within
the power of the Applicant to initiate.
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Id. at 3. The Prehearing Order states as a preliminary issue “[wlhether the Board has the
authority to address the issues of taking and condemnation raised in Judge’s Notice of
Appeal.”

Judge states that “[a]11 that [it] wants is for the Board to require that land on which
it expects conditions to be implemented to be under the control of the Applicant.” Judge’s
Memorandum at 9. “Judge requests that the Board not find any condition to be
appropriate if it involves use of ‘non-involved land’ in order to implement the condition.”
Id.at 10-11.

7. -

This issue can be disposed of for three independent reasons: First, the Board has
no authority to determine whether a particular condition constitutes a “taking” of Judge’s
property because the Board has no jurisdiction to decide constitutional issues. &.. Re:
Munson Earth Movine Core.,  #4C0986-EB,  Findings of Fact, Conclusions of Law, and
Order at 8 n.1 (Apr. 4, 1997)[EB #660] and cases cited therein. Therefore, neither the
Board nor the District Commission can make a finding of fact that the proposed traffic
improvements will not result in a taking or a trespass or require the initiation of
condemnation proceedings. Second, as stated above in the discussion of co-applicancy,
“[the] permit holder, . . . or its successors in interest, are responsible for complying with
the conditions of the permit as a condition of retaining the permit. The method by which
the permit holder achieves compliance is not of concern to the Board.” Libertv Oak,
Finally, even if the issue were framed  differently so that it did not involve asupra at 6.
constitutional issue, it would be premature for the Board to address this issue at this time
because the Board has neither completed its de novo review of the criteria on appeal nor
issued a permit with conditions that might impact upon Judge’s property.

Accordingly, the Board concludes that it does not have jurisdiction to address the
issues raised by Judge concerning takings and condemnation. The Board shall not
address the issues of takings and condemnation, identified in Judge’s Notice of Appeal, in
the instant appeal from the Permit and Order.

VI. . SCOPE OF PARTICIPATION

Permittee’s Motion in Limine argued that the scope of participation by Judge,
TCA, and Blair as to the criteria under appeal “must be limited to the ‘direct effect on [the
intervenor’s] property.“’ Permittee cited the final sentence of 6 6085(c) in support of this
proposition. The Prehearing Order denied the Motion in Limine stating that Permittee
reads 0 6085 too narrowly. The Order held that 6 6085(c) confines an adjoiner’s
participation to the criterion/a under which it has demonstrated party status. An
adjoiner’s s’cope  ofparticipation under a criterion is not restricted once it has
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demonstrated party status under that criterion. Prehearing Order at 5. Permittee argues
that the Prehearing Order regarding this issue is in error. Permittee’s Response at 3-5.
Permittee is particularly concerned that the issues under Criteria 9(A) and 9(H) be
confined to highway improvements.

The Board is not persuaded by the arguments raised by Permittee in its Response.
AS stated in the Prehearing Order, the plain reading  of the statute, Board rules, case
precedent, and the practice of the Board do not limit the scope of a party’s participation --
including the evidence it may present -- concerning the criterion on which the party has
demonstrated party status. See Prehearing Order at 4-5. Neither do they limit the scope
of the issues to be addressed under criterion validly appealed. Accordingly, the Board
specifically affirms the determination made by the Prehearing Order regarding the
Motion in Limine. The Board denies the Permittee’s requests that the scope of the issues
on appeal -- and the parties’ ability to participate and present evidence under the criteria
under which they have party status -- be limited in the manner suggested in Permittee’s
Response.

VII. CONFLICTS OF INTEREST

At the prehearing conference in this matter, Chair Harding listed the names of the
Board members and alternates. The participants did not identify any conflicts with the
Board members or alternates.

Board Member Robert H. Opel has disclosed that several years ago when he was
the Chair of the District #5 Environmental Commission, he sat by special appointment as
the Chair of the District #/4 Environmental Commission for one hearing involving the
Maple Tree Place project. The project proposed at that time is different from the Project
now before the Board. Board Member Opel is confident that he can participate in matters
involving Permittee  and the Project in an independent, impartial, and fair manner.  Any
party that objects to Board Member Opel’s participation in this proceeding shall file a
written objection on or before Wednesday, April 15,1998,  or the objection shall be
deemed waived.

In addition, Board Member John T. Ewing has disclosed that several years ago
when he was the Chair of the District #4 Environmental Commission, he sat as Chair on
hearings involving TCA’s  and Judge’s proposed developments at Taft Corners. These
hearings involved many of the same issues and parties that are present in the instant
appeal. Board Member Ewing is confident that he can participate in matters involving
Permittee and the Project in an independent, impartial, and fair manner. Any party that
objects to Board Member Ewing’s participation in this proceeding shall file a written
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objection on or before Wednesday, April 15,1998,  or the objection shall be deemed
waived.

VIII. ORDER

1. Judge has standing to appeal Criterion 10.

2. TCA has standing to appeal Criterion 9(A).

3. TCA does not have standing to appeal Criterion 9(H).

4. TCA has standing to appeal Criterion 10.

5. Blair and Blair Park are one “person” for purposes of establishing standing
/ party status in this appeal.

6. Blair has party status to participate in the appeal of Criterion 8.

7. Blair has party status to participate in the appeal of Criterion 9(A).

8. Blair is denied party status as to Criterion 9(H).

9. Blair h-as  standing to appeal Criterion 10.

10. The Board denies Judge’s request that the State of Vermont and the Town
of Williston be required to sign as co-applicants for the Project. The Board also denies
Judge’s four requests suggested as alternatives to requiring co-applicancy.

11. The Board has no authority to address the issues of taking and
condemnation raised in Judge’s Notice of Appeal.

. 12. The Board shall review the following criteria & nova in this appeal:
Criterion 5 (traffic), Criterion 8 (aesthetics), Criterion 9(A) (impact of growth), and
Criterion 10 (town plan and regional plan). The Board shall not review Criterion 9(H)
(scattered development).

13. Judge, TCA, and Blair are entitled to participate in this appeal as follows:
Judge - Criteria 5 and 10; TCA - Criteria 5, 8, 9(A), and 10; and Blair - Criteria 5, 8,
9(A), and 10.
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14. The Board specifically affirms the Preheating Order as it relates to the
Motion in Limine and, as a result, denies the requests in Permittee’s Response that the
Board limit the scope of evidence and participation regarding the criteria on appeal and
the scope of the issues to be addressed under the criteria.

15. Any party that objects to Board Member Opel’s participation in this
proceeding shall file a written objection on or before Wednesday, April 15,1998, or the
objection shall be deemed waived.

16. Any party that objects to Board Member Ewing’s participation in this
proceeding shall file a written objection on or before Wednesday, April 15,1998, or the
objection shall be deemed waived.

Dated at Montpelier, Vermont this 25th day of March, 1998.
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