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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $8 6001-6092

Maple Tree Place Associates
Land Use Permit #4C0775-EB

70&r’,.*

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

The above-captioned appeal concerns a proposal for the construction of a mixed
use development consisting of retail space and space devoted to housing, offices,
services, a cinema, and a food market located on 71.88 acres of land at the comer of U.S.
Route 2 and Vermont Route 2A in the Town of Williston, Vermont (“Project”). As
explained in more detail below, the Vermont Environmental Board (“Board”) reaches an
affirmative conclusion as to 10 V.S.A. $ 6086(a)(5) (traffic), 0 6086(a)(8) (aesthetics),
5 6086(a)(9)(A) (impact of growth), and 5 6086(a)(lO) (town and regional plans).

I. PROCEDURAL SUMMARY

On April 10, 1996, Maple Tree Place Associates (“MTP”) filed an application
with the District #4 Environmental Commission (“District Commission”) seeking
approval under 10 V.S.A. $9 6001-6092 (“Act 250”).

On December 11, 1997, the District Commission issued Land Use Permit
#4CO775  (“Permit”) together with supporting Findings of Fact, Conclusions of Law, and
Order (“Order”).

On January 9, 1998, The Judge Companies (“Judge”) filed an appeal with the
Board contending that the Permit and Order err as to 10 V.S.A. $3 6086(a)(5) and (10).
Judge also appealed several other aspects of the Permit and Order, including that the
District Commission did not require the Town of Williston and the State of Vermont to
sign as co-applicants for the Permit.

On January 9, 1998, Taft Comers Associates (“TCA”) filed an appeal contending
that the Permit and Order err as to 10 V.S.A. $0 6086(a)(5), (8) 9(A), 9(H), and 10
(“Criteria 5,8,9(A), 9(H), & 10” respectively).

On January 9, 1998, Helena Blair (“Blair”) filed an appeal contending that the
Permit and Order err as to Criteria 5,8,9(A), 9(H), and 10.

On January 21, 1998, MTP filed a Notice of Cross Appeal as to Blair’s party
status.

On February 4, 1998, Paul S. Gillies,  Esq. of Tarrant,  Marks & Gillies,  filed a
Notice of Appearance on behalf of the Town of Williston.
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On February 13, 1998, MTP tiled a Motion to Dismiss and Motion in Limine
(“Motion in Limine”).

On February 17, 1998, Board Chair Marcy Harding convened a prehearing
conference with the following organizations and individuals participating:

MTP by Mark L. Sperry, Esq., Alison J. Bell, Esq., and Benjamin Frank
Judge by Martin K. Miller, Esq. and Amy L lndsay
TCA by Norman Williams, Esq.
Blair by Norman Williams, Esq.
Agency of Transportation (“AOT”) by Scott A. Whitted,  Esq., Assistant Attorney

General
City of Burlington, by Kenneth A. Schatz, Esq., Assistant City Attorney

On February 17, 1998, the City of Burlingto?  filed a letter requesting that an
attached stipulation by and between itself and MTP be incorporated into any permit
issued by the Board in this matter. MTP stated at the prehearing conference that it does
not object to this request.

On February 19, 1998, Chair Harding issued a Prehearing Conference Report and
Order (“Prehearing Order”), which is incorporated herein by reference.

On March 4, 1998, Judge tiled a Memorandum  (1) in Support of Party Status
Under Criterion 10, (2) on the Issues of Condemnation, and (3) on the Co-Applicancy of
the State of Vermont and the Town of Williston (“Judge’s Memorandum”).

On March 4, 1998, TCA and Blair jointly filed  a Memorandum of Law in Support
of Party Status Requests by Taft Comers Associates. Inc. and Helena Blair and
Incorporated Petition of Helena Blair for Party Status on Criteria 8 and 9(H) (the
“TCABlair  Memorandum”).

On March 4, 1998, AOT filed Comments on the Co-Applicancy Issue (“AOT’s
Memorandum”).

On March 17, 1998, MTP filed a Memorandum in Response to Judge’s
Memorandum and the TCA/Blair  Memorandum (“MTP’s Response”). MTP’s Response
included a request to limit the scope of appeal under Criteria 9(A) and 9(H).

On March 17, 1998, Judge filed a Reply Brief to AOT’s Memorandum (“Judge’s
Response”)
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On March 24,1998,  Judge filed a Response to MTP’s Response (“Judge’s Second
Response”).

On March 25,1998,  MTP tiled a Response to Judge’s Response (“MTP’s Second
Response”).

On March 25, 1998, the Board issued a Memorandum of Decision, which is
incorporated herein by reference, concerning the issues raised in the Prehearing Order and
addressed in Judge’s Memorandum, the TCA/Blair  Memorandum, AOT’s Memorandum,
MTP’s Response, Judge’s Response, Judge’s Second Response, and MTP’s Second
Response. Also on March 25, 1998, the Chair issued a Scheduling Order (“Scheduling
Order”) setting forth deadlines for tiling written testimony, evidence, evidentiary
objections, and other documents in connection with this appeal.

On April 6, 1998, the Chittenden County Regional Planning Commission
(“CCRPC”) entered its notice of appearance.

On April 7, 1998, Judge filed a letter objecting to two aspects of the Scheduling
Order (“Judge’s Objection”).

On April 9, 1998, the Town of Williston (“Town”) filed a letter indicating its
intention to present an opening statement at the public hearing scheduled for June 10,
1998 in this appeal.

On April 15, 1998, MTP, Judge, TCA, Blair, AOT, and CCRPC filed direct
evidence in connection with the issues on appeal.

On April 24, 1998, MTP filed (i) a Motion in Limine to Exclude Rebuttal
Testimony of TCA and Blair or, in the Alternative, for Additional Time to Rebut
Testimony Under Criterion 5 (“Motion in Limine”) and (ii) a Motion to Dismiss the
Appeal of TCA and Blair Under Criterion 9(A) or, in the Alternative, for Additional Time
to Rebut Testimony Under Criterion 9(A) (“Motion to Dismiss”).

On April 30, 1998, the Chair issued a Preliminary Ruling which is incorporated
herein by reference.

On May 6, 1998, MTP, Judge, and TCA tiled rebuttal evidence in connection with
the issues on appeal.
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On May 6, 1998, MTP tiled evidentiary objections to direct evidence filed by
Judge and TCA.

On May 13, 1998, MTP filed evidentiary objections to rebuttal evidence filed by
Judge and TCA.

~’ On May 20, 1998, TCA filed its Opposition to MTP’s  objections to rebuttal

(~
evidence.

jj
On May 28, 1998, Judge filed its Opposition to MTP’s  objections to rebuttal

evidence.

~1 On May 28, 1998, MTP, Judge, and TCA filed proposed findings of fact and
conclusions of law and MTP filed a Memorandum csf Law on Criteria 5 and 10 (regional

i  plan).

On May 28, 1998, Judge filed a written request for time beyond the time
allotments outlined in Section II. SCHEDULING of the Scheduling Order.

On June 2, 1998, the Chair issued a Preliminary Ruling on Evidentiary Objections
(“Evidentiary Order”) and a Preliminary Ruling on Judge’s Motion for Additional Time.

On June 4, 1998, MTP filed a letter requestirg clarification regarding the
Evidentiary Order.

On June 5, 1998, Judge and TCA filed objeciions  to the Evidentiary Order

On June 8, 1998, MTP filed a response to TC’A’s  objections to the Evidentiary
Order.

On June 8, 1998. the Chair convened a second prehearing conference at which the
following parties participated:

MTP by Mark L. Sperry, Esq., Alison J. Bell. Esq., and Benjamin Frank
Judge by Martin K. Miller, Esq. and Amy Lindsay (both via telephone)
TCA by Stewart H. McConaughy,  Esq. and Jl:ffrey Davis
Blair by Stewart H. McConaughy,  Esq.
AOT by Scott A. Whitted,  Esq. (via telephone)
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On June 10, 1998, the Board convened a hearing in Williston, VT. The following
parties participated:

MTP by Mark L. Sperry, Esq., Alison J. Bell, Esq., and Benjamin Frank
Judge by Martin K. Miller, Esq.
TCA by Stewart H. McConaughy, Esq.
Blair by Stewart H. McConaughy, Esq.
AOT by Scott A. Whitted,  Esq.,
CCRPC by Art Hogan
Town by Paul Gillies,  Esq. and Virginia Lyon

The Board affirmed the Evidentiary Order subject to specific amendments that were read
into the record. The Board conducted a site visit after which it placed its observations on
the record. It provided the parties an opportunity to place their own observations on the
record. The Board then accepted documentary and oral evidence into the record and
heard opening and closing statements. After recessing the hearing, the Board deliberated
on June 10, 1998 and June 24,199s.

On June 18,1998,  MTP, Judge, and TCA filed supplemental proposed findings of
fact and conclusions of law. In addition, MTP filed a Supplemental Memorandum of
Law on All Criteria on Appeal.

On June 22, 1998, MTP filed a letter concerning TCA’s supplemental proposed
findings of fact and conclusions of law.’

On June 24, 1998, TCA filed a letter in response to MTP’s  letter of June 22, 1998.

Based upon a thorough review of the record, related argument, the parties’
proposed findings of fact and conclusions of law, and the parties’ supplemental proposed
findings of fact and conclusions of law, the Board declared the record complete and
adjourned. The matter is now ready for final decision. To the extent that any proposed

MTP’s  letter “strenuously objects” (i) to those portions of TCA’s supplemental
proposed findings and conclusions that address what TCA’s witness would have said at
the hearing if he had been permitted to do so and (ii) to a document labeled “Exhibit I”
attached to TCA’s supplemental tiling. The Board’s findings of fact are based solely on
the evidence properly entered into the record.
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findings of fact are included within, they are grante3; otherwise, they are denied.’ &
Petition of Village ofHardwick  Electric Departmerl,  143 Vt. 437,445 (1983).

II. ISSUES

1. Whether, pursuant to 10 V.S.A. 5 6086(a)(5), the Project will “cause
unreasonable congestion or unsafe conditions with respect to use of’ Routes 2 and 2A.

2. Whether, pursuant to 10 V.S.A. Q 6086(a)(8), the Project will “have an
undue adverse effect on the scenic or natural beauty of the area [or] aesthetics.”

3. Whether, pursuant to 10 V.S.A. 5 6086(a)(9)(A), the Project will
significantly affect the existing and potential financtal capacity of the Town of Williston
and of the region to accommodate “both the total grzvth and the rate of growth otherwise
expected for the town and region and the total growth and rate of growth which would
result from the [Project]” in relation to highway access  and maintenance.

4. Whether, pursuant to 10 V.S.A. Q 6096(a)(lO), the Project will conform
with the Williston Town Plan (“Town Plan”) and the: Chittenden County Regional Plan
(“Regional Plan”).

III. OFFICIAL NOTICE

Under 3 V.S.A. 4 810(4), notice may be taken ofjudicially cognizable facts in
contested cases. In addition, “[t]he rules of evidence  as applied in civil cases shall be
followed” in contested cases before administrative bodies. u. 8 81 O(1). Pursuant to the
Vermont Rules of Evidence, “[a] judicially noticed fact must be one not subject to
reasonable dispute in that it is capable of accurate and ready determination by resort
to sources whose accuracy cannot reasonably be questioned.” V.R.E. 201(b); See In re
&Q&J, 144 Vt. 610, 612 (1984). Official notice of a judicially cognizable fact may be
taken whether requested or not and may be done at zay stage of the proceeding. 3
V.S.A. 5 8 1 O(4); V.R.E. 201 (c) and (f). Upon time1 7 request, a party is entitled to an
opportunity to be heard as to the propriety of taking official notice and the tenor of the

2

After a thorough review of all evidence admitted into the record, the Board has
independently made findings and reached conclusions that support many of the views
espoused by MTP. The Board has therefore adopted  many of MTP’s  proposed findings of
I_ . . ^.
tact and concluSlons  of law
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matter noticed. See V.R.E. 201 (e). Findings of fact may be based upon officially noticed
matters. 3 V.S.A. 0 809(g).

As stated at the public hearing in this matter and in the absence of any objection,
the Board takes official notice of those facts and documents of which MTP, within the
pages of its prefiled  testimony, specifically requested that the Board take official notice.
Id 5 SlO(4).

IV. FINDINGS OF FACT

The findings offacts  in this decision are grouped under topic headings. The
topic headings are provided solelyfor the convenience of the reader. They are not
intended to limit, and do not limit, the applicability of anyfinding  to the heading under
which it is listed. For example,findings  appearing under the Criterion 5 heading may
have applicability under Criterion IO as welL

1.

2.

3.

4.

5.

Project Overview and Surroundings

The Project is a mixed use development consisting of multiple one- and two-story
buildings arranged along intersecting grid streets and pedestrian ways. There will
be 299,900 square feet of retail space, 124,400 square feet of commercial and
office uses, a 27,000 square foot cinema, a 58,600 square foot grocery store, and
fifty units of residential housing. Over 125,000 square feet of the non-residential
use is located on the second floor levels of two-story buildings.

The Project is located on 71.88 acres of land at the southeast comer of the
intersection of U.S. Route 2 and Vermont Route 2A (the area surrounding the
intersection being commonly referred to as “Taft Comers”) in the Town of
Williston, Vermont.

The Project site is open except for some lightly wooded areas near Water Tower
Hill. The site slopes gently down from the interstate highway.

The Project is bordered by Route 2 on the northerly side and by Route 2A on the
westerly side, except for the area directly adjacent to the intersection, where it is
bordered by a restaurant. It is bordered by open land belonging to several
different parties on the westerly side. It is bordered by the Vermont State Police
building and by the interstate highway on the southerly side.

All of the commercial, residential, and recreational/public uses are concentrated
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on the northern half of the Project site in clo,;e proximity to each other. This is
aiso the area of the Project site that is located most closely to existing
development in the other three quadrants of Taft Comers. More than half of the
Project site will remain open space, most of which  is located along the perimeter
of the site, toward the southeasterly and southerly boundaries.

By concentrating development in the northern half of the site, the Project
maintains open space and creates a green-belt between the interstate highway and
the Project. The southern half of the Project site is a visual continuation of the
rural landscape that borders the interstate highway. From the highway, the Project
will appear as part of an existing urban development around Taft Comers.

The Project has uses that are “public” and recreational in nature. For example,
there is a “town green” at the center of the Project and a parcel of land to be
dedicated to the Town for a park and other municipal uses. In addition, an eight-
foot wide walkway&cycle path is located at :he project boundaries, running along
Routes 2 and 2A and the southerly side of Village Drive. The bicycle path is
intended to connect with the Town’s recreation path and will be donated to the
Town.

The fifty residential units lie along the easterly edge of the site. A parcel of land
to be dedicated to the Town for a park and other municipal uses lies along the
northerly edge, with access from Route 2, and extends southward parallel to a
storm water retention pond.

The non-residential uses are located in twenty buildings. The Project’s most
southerly and single largest building will be limited to stores not exceeding
50,000 square feet, pursuant to a stipulation between MTP and the City of
Burlington.

Taft Comers is highly developed in its other three quadrants

The land uses and buildings around the Project site are commercial or industrial,
with low to moderate density housing beyond the growth center core. Many of
the existing buildings serve single owners and a single use. The buildings are
most often  rectangular in plan and elevation. They are primarily one story in
height. The materials vary from brick to concl’ete  block to metal siding. Most
uses are on individual lots with large setbacks. They are isolated from other uses.
Nearly every use has its own captive parking lot. Some uses exceed 100,000
square feet although the older uses tend to be smaller in scale. The nature of
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12.

13.

14.

15.

many of these developments is that of a commercial/industrial park. Exceptions
to the predominant pattern of development in the Taft Comers area are small
individual buildings that have direct access from Routes 2 and 2A and are typical
of strip development, the Taft Comers Shopping Center that allows motorists to
park and access a variety of stores, and the area east of the Project site that has a
golf driving range but is primarily open land.

The buildings in the area of Tat?  Comers vary as to style, type, and size. The
buildings do not demonstrate a cohesiveness. It would be impossible to discern a
community design standard based on the existing structures in Taft Comers.

Judge owns property on both  the southwest and northeast quadrants of Taft
Comers. On the southwest quadrant, in the comer most closely adjacent to the
intersection of Routes 2 and 2A, are two office buildings with 60,000 square feet
of leasable space and a restored historic house that is used for commercial offices.
Judge hopes to construct an additional offrce building in this quadrant of
approximately 30,000 square feet of leasable space. A commercial shopping
center with approximately 65,000 square feet of space is located in the northeast
quadrant. Judge wishes to expand the shopping center to include approximately
15,000 square feet of additional commercial space. Parking for the Judge
developments in both quadrants is provided in lots adjacent to Routes 2 and 2A
and, in the southwest quadrant, behind the commercial buildings as well.

Taft Comers Commercial Park (the “Park”) is a commercial and industrial
subdivision located at the southwest quadrant of the Taft Comers intersection.
TCA has developed approximately 15-20 lots at the Park, on which the following
businesses are located: Circuit City, PetSmart,  Toys “R” Us, Hannaford,
Evergreen Eddys, Wal*Mart, Home Depot, the IBM Credit Union, UPS, now or
formerly C&F Development, J.L. Davis Realty, Copytek, now or formerly
Woodbury  Lumber, now or formerly Digital, and an unoccupied building under
construction approved for retail. The remaining undeveloped lots in the Park are
owned by TCA. In addition, there are approximately seven other commercial
buildings located in the southwest quadrant that are owned by others and have
never been part of the Park.

Blair Park is an 18 lot commercial subdivision at the northwest quadrant of Taft
Comers. Blair has claimed a legal interest in five of the lots, One lot, Lot 5, is
developed with a single family residence and a separate building containing
apartment units. The remaining four lots in which Blair claims an interest are
undeveloped. The District Commission has not approved development on the
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four undeveloped lots, nor have Act 250 apF#lications  been filed in connection
with these parcels.

The Project is the result of a unique community planning process by a committee
consisting of representatives of MTP, the Tcwn’s Selectboard and Planning
Commission, and the community, which reached agreement on the concept of the
Project with the mix of uses as it is now proposed.

The Project has the support of the Town’s Selectboard, CCRPC, and the State of
Vermont (on traffic issues). The Project has received Planning Commission
approval. The City of Burlington, a former opponent when a traditional shopping
mall was being proposed in the late 1980s and early 199Os,  now does not oppose
the Project.

Project Design and Criterion 8 (aesthetics)

Streets. Sidewalks. and Parking

The Project is designed by using a grid patte-n  -- internal streets intersecting at
right angles, with buildings in close proximiiy to one another. Grid streets divide
the site into smaller scale blocks, which relate well to pedestrian traffic. Grid
streets provide on-street parking, reduce the number of parking lots, provide easy
access to buildings, and reduce vehicle speec  The grid pattern provides
sidewalks which make the buildings within the Project accessible to pedestrians.
The streets serve to disperse traffic through0  It multiple routes.

In addition to the grid streets, a larger road, currently known as Village Drive,
encircles most of the developed area on the south and east sides and intersects
Routes 2 and 2A. The grid streets intersect Village Drive.

Village Drive is an extension of Marshall Avenue (a town highway) which
extends westerly from Route 2A into the Par<. Upon completion of the Project,
Village Drive will be dedicated to the Town .%s a public highway, along with the
associated right-of-way.

Two other access roads into the Project site will remain private. Connor  Avenue
extends easterly from Route 2A. Market Street extends southerly from Route 2
and intersects with Connor  Avenue.
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22.

23.

24.

25.

26.

27.

28.

The grid streets and Village Drive will serve to divert traffic away from the Taft
Comers intersection by allowing motorists to choose alternate routes, For
example, a motorist wishing to go to the Village of Williston from the Park in the
southwest quadrant of the intersection could do so by traveling Marshall Avenue
to Village Drive to Route 2, without ever entering the Taft Comers intersection.

The Project includes a large “town green” in the center of the grid streets. The
green is surrounded by double sidewalks with trees and planting beds in between.
It provides a focus for pedestrian activity and provides visual contrast within the
grid street and building pattern. Main Street, the main shopping street, runs along
one side of the green and extends south to Village Drive.

A diagonal pathway runs from northwest to southeast, traversing the central green
and continuing to a park at Water Tower Hill. There are views of the Hill from
this path. The path also connects to the parcel of land that will be dedicated to the
Town for a park and other municipal purposes and provides access to the
residential area.

The Project includes sidewalks on at least one side of all interior grid streets.
There are crosswalks at the intersection and middle of the Project streets. “Bulb-
outs” minimize pedestrian crossing distances and act as “traffic calming” devices.

Green Street and Market Street are covered for a short distance to form arcades
leading off the southwest comer of the green and are therefore inaccessible to
vehicular traffic. The arcades provide shelter for pedestrians in bad weather, form
gathering places for exhibits and events, and continue the grid street pattern. The
larger commercial blocks also have secondary arcades, leading off of the green
and Market Street arcades, that provide access to smaller shops. In most cases
these arcades are two stories in height, serving offices, shops, restaurants, and the
cinema.

The buildings around the green have an arcaded ground floor. These arcades are
recessed, covered walks supported by rows of columns. Not only do these
arcades shelter pedestrians, they also create deep shadows, give the facades a
more sculptural, three-dimensional appearance, and make the glass storefronts
seem less obtrusive.

The various pedestrian walkways, including the covered walkways and the
diagonal path, interconnect the buildings, the central green, the parking areas, and
property boundaries.
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29.

30.
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32.

33.

34.

The Project provides locations for two future: bus stops. The internal streets and
intersections are designed to accommodate future bus traffic.

Most of the internal grid streets have on-street parking. Additional parking needs
were calculated using “shared parking stand.uds.”  That is, rather than simply
aggregating the number of parking spaces ordinarily allocated to each use, an
assumption was made that motorists would come to the project for more than one
purpose. Parking will be “shared” and thereby the total number of parking spaces
will be reduced.

Small parking lots are located on the perimeter of the developed area of the
project and behind buildings. A 100 car parking structure is located underneath
the block that is just west of the green. By taking advantage of natural
topography, the parking structure can be entered from ground level. The parking
structure conserves open space and provides access for disabled persons.

Buildinm

The central green is surrounded by a mixture of uses including a grocery store,
retail and commercial use, offices, restaurants, and services. All of the ground
level space surrounding the green is for retai use, with relatively shallow depth.
The shallow depth is intended to encourage a variety of small shops. Larger retail
areas are accessible from the green, but are located more at the center or the back
of each block.

The buildings facing the green are all two stories. Each side of the green offers
access to a second floor of office space and services via small lobbies with stairs
and an elevator. On the second floor of the westerly building is a cinema.

The buildings in the PI-eject  are a variety of csne-  and two-story heights. The
buildings vary in height, depth, width, and design details. The roof forms vary
from flat roofs with a parapet and cornice, to sloped roof surfaces. Protective
eaves of different detail are used on all of the buildings. The windows are
generally tall and narrow. In the second star/ office spaces, the windows are
grouped in twos and threes to provide natural daylight. Large glass windows are
used sparingly, in favor of the more traditional load-bearing brick masonry wall
construction with “punched” openings. Along the length of any one block, the
roof forms, eave details, and fenestrations may vary two or three times, All of the
design details are traditional in nature.
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35.

36.

37.

40.

41.

42.

The primary construction material is red brick in a range of shades, patterns,
textures, and details. Brick is durable, easily maintained, and fire-resistant, Brick
is also characteristic of urban main streets in Vermont. Stone and precast concrete
copings, lintels, watertables, architraves, and bases will be combined with the
brickwork.

Clapboard siding will be used on some of the smaller buildings, where allowed by
code. Wood sided buildings will primarily be painted white and light yellow with
a dark green accent color.

The visible sloped roofs will be standing seam metal or shingled with wood, slate,
or shingles of a similar appearance. Roofing colors are slate blue, slate grey,
forest green, or black.

Rooftop equipment will be contained either behind parapets or within a sloping
roof form.

The location of doors, windows, and other details of the facades of the buildings
are subject to change, depending upon the needs and desires of the tenant. All
other design features of the Project are not subject to change.

Three types of signs are used at the Project: free standing signs, signs on
buildings, and directional and informational signs for motorists.

The two principal entrances to the Project, at the intersections of Village Drive
and Routes 2 and 2A, are marked by tower frameworks with sloping roofs and an
upper panel area on each side that identifies “Maple Tree Place.” The towers are
landscaped. The signs are illuminated at night by lighting concealed under the
roof eaves in such way that there is no light spillage or glare in the direction of
pedestrians or motorists. Signs at these locations are limited to street
identification and traffic control. There are no signs at these locations identifying
private businesses.

The signs on buildings are designed to be compatible with the building’s
architectural design and are meant to be seen after the motorist has entered the
Project site. Building signage  area will not exceed that allowed by Town
ordinance, will have no moving parts, will have no flashing, moving, intermittent
lights or lighting of varying intensity, will not be of neon or similar light sources
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43.

44.

45.

46.

47.

48.

furnishing inherent color, will have light sources that are shielded from view from
the highways and adjacent properties, and will be lighted with a maximum surface
brightness of five foot candles measured at the brightest point on the sign from a
distance equal to the smallest dimension of the sign.

Informational and directional signs include stop signs, no parking signs, right turn
only signs, etc. They will be designed to St&e of Vermont standards.

Half sphere luminaries mounted on a yoke located on 20 foot poles provide
lighting for parking areas. Similar luminaries mounted on an arm extending from
20 foot poles illuminate the internal roadways. Building-mounted lights at a 16
foot height are the same as the arm-type fixtures. Subtle low level illumination
will be provided for landscape elements and signage. Decorative street lighting
along the sidewalks is located at a 12 foot height. Illumination is reduced after
closing hours.

Noise and Odors

None of the uses associated with the project are inherently noisy or malodorous,

Truck service docks are provided for each block at the rear of the buildings, away
from the green. The dock for the grocery store is located in a service alley
between the store and the building fronting the green. These docks allow delivery
and service vehicles to park at right angles to the street and behind the
sidewalk/building line. This arrangement was designed to create a safe and
unobtrusive space for loading and unloading operations and garbage/recycling
facilities.

Landscaning

Berms will be constructed throughout the Prcject on which trees of different
species will be planted in masses and informal clusters to partially screen views of
parked cars, while permitting intermittent views of the buildings.

A stabilized shoreline of gabions will provide,  attractive, easily maintained edges
to the large water retention pond located in the northwest comer of the Project site
as well as safe, gradual access in case of eme-gency. Fences partially concealed
by plants and land form will encircle the pond.
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Shade trees will be located mostly along the internal streets to reinforce the
circulation pattern, to define the parking areas into smaller compartments, and to
provide shade. The trees will include honey locust, ash, maple, linden, oak, and
gingko trees. Willows and other smaller trees and shrubs such as dogwood, alder,
shadowblow, winterberty,  and sweet gale spirea will be planted in wet areas along
Route 2A. The major shade trees will be 2”-4” in caliper when planted, which
means they will be 12’-18’  high depending on the species.

Coniferous trees will be planted to shade service areas, to define the northeast
property boundary, and to screen the rear of the Friendly’s Restaurant building.

Flowering trees will be located along the diagonal walkway, under the power
transmission line where height limitations require a low tree, in the residential
area, and along the perimeter of the site where the lower branching will limit the
sight lines into the Project site from Routes 2 and 2A.

Deciduous and evergreen shrubs will be used to screen parking from Routes 2 and
2A. They will also be used throughout the site to define pedestrian circulation
and to provide aesthetic value.

The initial plantings will be maintained under the landscape contractor’s guarantee
for the first year. MTP will be responsible for the appearance and upkeep of the
site in the years thereafter.

Views of the Proiect

The views immediately adjacent to the site along Routes 2 and 2A will be
intermittent, because of the landscaping discussed above. From the Taft Comers
approaches, the Project will have the appearance of a Vermont urban center with
small peripheral buildings breaking up the scale of larger buildings.

More significant views of the site can be found farther away, from points on
Mountain View Road, Interstate 89, and Route 2A south of the Interstate. From
each of those locations, the Project will not be a dominant feature, because of the
distance to the site, topography, screening, or intervening development, and will
not block background views.

The most significant views of the Project are from Interstate 89 in the northbound
lane as one approaches Exit 12, and on the exit ramp. The visual impact is not
substantial, however. From a distance the Project will not be obvious, as it has
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less height than the Howard Bank, more sloping roof areas, and more landscaping,
Just before the exit ramp the Project will be visible, but will not block any distant
view. Because the site slopes gently down porn  the Interstate, and because of the
distance between the developed area of the site and the Interstate, the building
roofs will be approximately level with the sight line from an automobile traveling
on the Interstate. The view to Mt. Mansfield in the distance and smaller foothills
to the north is unobstructed by the Project. From the exit ramp itself, views of the
site will be limited by several prominent foreground buildings and by having to
turn one’s head sharply to the right beyond the normal range of vision. The most
southerly building in the Project will be below the horizon and partially blocked
by the intervening buildings and the on-site planting.

The Project will not be visible from any of the lots in Blair Park in which Blair
has or claims an interest.

Impact on Open Space

Approximately one-half of the Project site ~811  be maintained as open space.
Most of this open space is concentrated in the southerly half of the site, and has
the effect of maintaining a “green belt” along the Interstate.

There is also open space within the developed area of the Project, particularly the
central green, the parcel of land to be donated to the Town for a park and other
municipal uses, the area around Water Tower Hill, and numerous walkways and
courtyards.

Upon the start of construction, MTP will donate the Mahan  Farm property to the
Town. The farm is located on both sides of Route 2, easterly of but not adjacent
to the Project site, consisting of approximately 138 acres (less 25 acres already
transferred to the Williston School District). It will be donated in perpetuity for
recreation and open space purposes. The MaIan Farm is designated in the Town
Plan as having a “very high scenic value,” being  part of a major “buffer corridor.”
as “prime open land,” and as one of the most significant open space resources in
the Town.

The Project will create new opportunities for views of Mt. Mansfield and the
Green Mountains within the Project itself in ireas that will receive much greater
use than the property does now, such as along, Village Drive, along the internal
grid streets, around the central green, on the parcel to be dedicated to the Town, at
the base of Water Tower Hill, along the bike oath on the perimeter of the
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property, from many of the residential and commercial buildings, and from the
Mahan  Farm property.

There will be some loss of open space and of panoramic views within the Project
site. The Town Plan specifically provides that this loss is anticipated and
appropriate given the goal of concentrating development around the Taft Comers
intersection.

Criterion 5 (traffic)

MTP arranged for a professional engineer to conduct a traffic study for the Project
(the “Hamlin Traffic Study”).

A traffic study includes identifying traffic volumes and turning movements for a
chosen design year, analysis of the impact of those volumes on an existing
roadway network in terms of levels of service and safety issues, and determination
of lane configuration and signalization changes or additions, if any, required to
provide the desired levels of service.

The study design year of the Hamlin TraMic  Study is identified as the year 2003,
and the study area consists of the following intersections:

a. The four access points from the Project onto Routes 2 and 2A (which
would include the intersection of Marshall Avenue and Route ZA).

b. The interstate highway ramps and approaches of I-89 /Exit 12.

C. Taft Comers.

d. Route 2 / Harvest Lane and Blair Park Road.

e. Route 2 /North and South Brownell  Road.

f. Route 2 / Industrial Avenue.

The Hamlin Traffic Study was prepared in consultation with AOT. AOT’s
involvement was necessary because the Project requires a state highway access
permit. AOT’s traffic research unit coordinated extensively with every stage of
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AOT concurred as to the design year 2003 aid as to the intersections that should
be studied.

The Hamlin Traffic Study predicted peak hour traffic volumes for the design year
2003. These peak hour volumes were based on three sources of information: (a)
projections of land use and corresponding job totals and dwelling units for the
Taft Comers area; (b) the traffic modeling program known as TMODEL 2 used
by CCRPC (“TMODEL 2”); and (c) ground counts performed by AOT.

TMODEL 2 is a predictive model for future traffic behavior based upon vehicle
operators selecting the best routes to desired destinations at various times of day
and under various traffic conditions. Using TMODEL 2, traffic volumes at all
movements (through movements, right turns, left turns) at intersections for the
model base year can be developed, as well a:: projections and growth of those
volumes to future years.

TMODEL 2 inputs land use projections in units ofjobs  and dwelling units, which
the model converts into trips. For the Taft Comers area, the number ofjobs  and
dwelling units was developed by David Spit;:. then the Town Planner, and
appropriately took into consideration all the projected development in the Taft
Comers area that is expected occur by the year 2003. These projections included
the Project.

In making his projections, Mr. Spitz calculated existing and projected
development of the Taft Comers Commercial Park (previously defined as the
“Park”) at a total square footage (subsequently converted into jobs) that would
result in at least 2,825 peak hour trips being generated from the Park. The amount
of this square footage was 1,028,OOO.

AOT approved use of CCRPC’s  TMODEL 2 program data, but required that the
most recent traffic count data available be fat tored  in. This was done by what is
known as the “Pivot Method,” whereby adjustments are made to the modeling
data so that the projected peak hour volumes for the design year are based upon
the most recent ground count data available.

The CCRPC’s  TMODEL 2 was used appropriately in the Hamlin Traffic Study
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AOT verified the accuracy of the ground counts used in the Hamlin Traffic Study,
the development included for input into the computer modeling, and checked all
related calculations. AOT determined that all permitted development was
included, as well as possible or likely development, and properly reflected what
growth is likely to occur by the design year.

AOT’s growth projections would have been lower than those used in the Hamlin
Traffic Study. The volumes ultimately used in the Hamlin Traffic Study were
therefore conservative (that is, higher than AOT’s).

Year 2003 traffic volumes (A.M. and P.M.,“No-Build” and “Build”) were
developed for each turning movement at the studied intersections. AOT approved
these traffic volumes for purposes of the Hamlin Traffic Study.

The traffic volumes approved by AOT include background growth in traffic.

The Hamlin Traffic Study analyzed the impact of the traffic volumes using
computer modeling programs known as SIGNAL-94 and TRANSYT-7F. The use
of these programs was suggested by AOT because AOT uses the same programs
for conducting its review of traffic analyses. Used together, SIGNAL-94 and
TRANSYT-7F can assist in designing planned geometries  and coordinated
signalization so that appropriate levels of service can be maintained throughout
studied intersections.

Using the predicted 2003 “Build” volumes, the Hamlin Traffic Study analyzed the
impacts of these vehicle trips on the intersections in the Taft Comers area
identified in Finding #65 above, including new intersections to be constructed as
part of the Project. As a result of this analysis, the Hamlin Traffic Study
identified certain geometric traflic improvements which, along with coordinated
signalization, would be necessary to mitigate any negative impacts of the Project
on the roadway network.

Level of Service (“LOS”) is a measure of traffic congestion. In traffic studies,
LOS is determined for A.M. and P.M. peak hours, which are typically the busiest
times of day. LOS is measured on a scale of A to F. LOS for signalized
intersections are measured by the average stopped delay per vehicle, in seconds,
as follows:

A I 5.0;

B >5.0 and I 15.0;
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C > 15.0 and < 25.0;

D > 25.0 and < 40.0;

E > 40.0 and I 60.0;
F >60.

In an urban highway network, LOS D is generally considered acceptable and, if
maintained, unreasonable congestion and unsafe conditions will not occur. AOT
classifies all the studied intersections in the Hamlin Traffic Study as “urban” in
character. In non-urban highway networks, LOS C is generally considered
acceptable and, if maintained, unreasonable ~congestion  and unsafe conditions will
not occur.

With the Project open, and with the proposed improvements implemented, the
following LOS, or better, will be achieved in the peak hours as follows:

INTERSECTION LOS A.M. F’eak Hour

Industrial Avenue / Route 2 C

North Brownell  Road / Route 2 /
South Brownell  Road C

Harvest Lane / Route 2 / Blair Park B

Taft Comers B

Route 2 / Market Street B

Route 2 /Village Drive B

Route 2A I Connor  Avenue B

Route 2A / Village Drive /
Marshall Avenue

Exit 12 / North Ramps 3

Exit 12 / South Ramps _l.,

LOS P.M. Peak Hour

C

B

B

B

B

B

A

C

A

C
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While an intersection with LOS C will not result in unreasonable congestion,
because the studied intersections are classified as “urban,” LOS D would also be
acceptable at the studied intersections. The Hamlin Traffic Study sought to
achieve LOS C as the most appropriate balance between minimizing traffic delay
and making highway improvements.

The Hamlin Traffic Study was approved by AOT, which on September 24, 1996
indicated that it would issue an access permit to MTP for the four proposed access
points and associated improvements to the State highway system.

In the proceedings before the District Commission, the following minor changes
were made to the proposed traffic improvements: (a) cross-walks and raised
islands were shown; (b) one of the departure lanes on the east approach to Taft
Comers was deleted; (c) at the approach of Village Drive to Route 2, the left turn
lane was changed to a left/through  lane. These changes were made to respond to
claims made by Judge that there would be “too much pavement” at Taft Comers
and that MTP had not adequately addressed pedestrian issues, as well as to
respond to comments by the Town Planner.

The changes described in Finding #84 do not affect the LOS analysis presented in
the Hamlin Traffic Study and, with those changes, the LOS stated in Finding #81
will be maintained. The proposed improvements as amended are referred to
hereafter as the “Proposed Highway Improvements.”

The Proposed Highway Improvements will be in place prior to the opening of the
Project, and will be made at MTP’s expense unless and to the extent such
improvements shall earlier be installed by AOT or others. To assure that this is
the case, before MTP begins construction of the Project, it will furnish to the State
a performance bond, with a surety licensed to do business in Vermont and
acceptable to AOT. The bond would cover the full cost of the Proposed Highway
Improvements as estimated by AOT. This bond would protect the State, the
Town, and all other public entities against any potential financial burdens if the
Proposed Highway Improvements are not in place by the time MTP has built the
Project.

With the Project open, and the Proposed Highway Improvements in place, the
LOS described in Finding #81  above will be achieved.

With regard to differences between the 2003 “No-Build” scenario (that is, existing
highway conditions without the Project), and the 2003 “Build” scenario (that is,
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with the Project open and the Proposed Highway Improvements in place), in no
case will the LOS of any intersection be reduced (with the exception of Route 2 /
Harvest Lane, where in the A.M. peak hour the LOS moves from LOS A to LOS
B), and in &l instances the LOS is LOS C or better. In two instances (Taft
Comers in the P.M. peak hour and Taft Corners in the A.M. peak hour), the LOS
will imorove  from LOS C in the 2003 “No-Build” scenario to LOS B in the 2003
“Build” scenario. In one instance (Route 2A / Village Drive / Marshall Avenue in
the P.M. peak hour), the LOS imuroves  from LOS D to LOS C.
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Additionally, with the Proposed Highway Improvements in place, there will be
improvements in LOS at various approaches /turning movements associated with
the study intersections. Seven turning movements will improve from LOS F in
the 2003 “No-Build” scenario to LOS A or LOS B, and in one case to LOS C, in
the 2003 “Build” scenario. Four turning movements will improve from LOS E to
LOS A - C. Nine approaches and six turning movements will improve from LOS
DtoLOSA-C.

In the 2003 “No-Build” scenario (that is, existing highway conditions without the
Project), the queuing lines for the west-bounzl  traffic on Route 2 are 883 feet from
Taft Comers in the A.M. peak hour and 268 feet from Taft Comers in the P.M.
peak hour. In the 2003 “Build” scenario (that  is, with the Project open and the
Proposed Highway Improvements in place), the queuing lines will be 185 feet
from Taft Comers in the A.M. peak hour, and 255 feet from Taft Comers in the
P.M. peak hour. Thus, in both the A.M. and P.M. peak hours, the queuing lines
on Route 2 west-bound will be !QJ under the “Build” scenario than in the “No-
Build” scenario.

Pedestrian Issues

Currently at the Taft Comers intersection, there are no raised pedestrian islands,
no designated cross-walks, and no pedestrian-actuated signals. Pedestrians must
cross into moving traffic whenever there is a break.

The Proposed Highway Improvements incluc:e  new raised, curbed pedestrian
islands, painted cross-walks, and pedestrian signal actuation.

At the Taft Comers intersection, with the Proposed Highway Improvements in
place. there will be no additional paved area that a pedestrian will be required to
cross, except for a small widening at the southeast  quadrant by approximately
three feet.
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At the Taft Comers intersection, with the Proposed Highway Improvements in
place, pedestrians will cross at designated cross-walks, after actuating pedestrian
signals, to raised, curbed islands, and from the islands, again after actuating
pedestrian signals, to the quadrants on the other side. This system is both safer
and more “pedestrian friendly” than the current conditions.

At the Taft Comers intersection, with the Proposed Highway Improvements in
place, once a pedestrian actuates the signals, he or she need wait no more than a
full cycle or approximately one and one-half minute before proceeding to the next
quadrant. Even in a worst case scenario, in the peak hour, if pedestrian crossing
signals were actuated each and every cycle, the LOS at Taft Comers would still be
at least LOS C.

The Town Plan calls for Taft Comers to have a “m pedestrian friendly
environment (emphasis supplied).” The Town Plan also provides:

This is a long range plan, expected to require over twenty years to
reach full build-out. Build-out should occur incrementally, with
buildings and other improvements introduced as the property
owner and market dictate. ne kev to realizing this man will be to
msure  that such mcremental  develoument  tits the framework set
forth herein.

(Emphasis supplied.)

Various pedestrian crossing counts have been taken at Taft Comers. On three
Wednesdays in October 199626 crossings occurred over 1 hour 50 minutes, 16
crossings occurred over 1 hour 30 minutes, and 8 crossings occurred over 1 hour
15 minutes, respectively. On April 14, 1998; over a 12 hour period, 35 total
crossings were observed, of which 25 occurred during the four highest pedestrian
hours. In addition, the highest count taken by AOT for the highest four hours of
pedestrian use at Taft Comers (11 A.M. - 3 P.M.) is 47 crossings.

A diagonal pedestrian crossing at the Taft Comers intersection from the northeast
to the southwest quadrant, as suggested by Judge, with pedestrian-actuated
signalization to stop the traffic for this crossing, would drive the level of service
to LOS F, which is an unacceptable solution.

A pedestrian tunnel between the northeast and southwest quadrants of Taft
Comers would not meet the warrant guidelines of the United States Department of
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Transportation Federal Highway Administration:

a. The first warrant is the requirement that “the pedestrian hourly  volume
should be more than 300 in the four highest continuous hour periods if the
vehicle speed is more than 40 mph and the proposed sites are in urban
areas and not over or under a freewa!!.  Otherwise, the pedestrian volume
should be more than 100 pedestrians in the four highest continuous hour
periods.” (Emphasis supplied). This warrant guideline is not met.

b. The second warrant is more than 7,500 vehicles on the road(s) crossed in
the peak four hours of pedestrian crossings. Year 2003 estimates are that,
during the peak hour, there would be about 1,700 vehicles for the two legs
that would have to be crossed in an at-grade crossing linking these two
quadrants. Assuming the four highest  pedestrian hours are the same as the
peak vehicle hours, this corresponds :o 6,800 vehicles in four hours, which
is less than the warrant guideline. Melreover,  traffic in the peak pedestrian
crossing hour, noon, is less than the peak P.M. vehicle hour. Therefore,
this warrant guideline is not met.

A tunnel under Taft Comers would have the effect of increasing highway
capacity. Forcing pedestrians underground so that more traffic can move at
greater speeds through the intersection would only serve to make Taft Comers
more automobile-oriented and less pedestrian friendly.

Tunnels present health and safety problems, ,tihich  are difficult to address, and
have not been addressed by Judge’s expert.

Judge proposes underground pedestrian cross  ings between the southwest and
northeast quadrants of Taft Comers in order 10 connect the Judge commercial
buildings and shopping center, and the potemial  expansions thereof. Judge has
not built walkways from the edges of the roads across the grass on its properties to
the buildings on its properties to accommodate these pedestrians.

A tunnel requires significant amounts of land at either end for steps up and down
and handicap-accessible ramps. In the case of a tunnel between the northeast to
southwest quadrants of Taft Comers, such land is not available within the existing
State right of way. but rather would be on lands owned by Judge Companies.

MTP is providing for pedestrians within its property, as well as providing critical
linkages within the Taft Comers area, including the Village Drive bypass route,
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the walkway/bicycle path, and internal sidewalks.

T a f t

TCA first applied for an Act 250 permit for the Park on October 3, 1986, seeking
approval for a 37 lot commercial subdivision (the “Original Application”).

One of the attachments to the Original Application is a schedule of environmental
parameters for the Park entitled “Tat? Comers Associates Environmental
Parameters (8-l-86),”  which states:

Gross Coverage: 784,00 [sic] S.F. gross ground floor area plus
392,00 [&I S./F. upper floor area. Traffic: The overall density of
Taft Comers Associates property will be 180 acres x 43560 SF. x
10% = 784,080 S.F. The estimated peak hour traffic is:

A.M. enter 1.45 x 784 = 1136 vph [vehicles per hour]
exit .40x784= 314 vph
Total 1.85 x 784 = 1450 vph

P.M. enter .80x 784= 627 vph
exit 1.54 x 784 = 1208 vph
Total 2.34 x 784 = 1835 vph

F= 12233 v.p.d.  [vehicles per day]

Another attachment to the Original Application was “Exhibit B.” This part of the
Original Application again states that “traffic generated by the [Park] is estimated
at 12233 A.D.T. [average daily trips]. Peak hour volumes are 1450 v.p.h. and
1835 v.p.h.  in the A.M. and P.M. respectively.”

On July 3 1, 1987, the District Commission approved the Original Application for
“Phase I” of IO-14 lots, with a “maximum cumulative impact” of “145 [sic?] peak
hour vehicle trips” (the “1987 Permit”). Finding #l 1 of the District
Commission’s accompanying Findings stated:

It is estimated that this fullv  develoned  subdivision will generate
12,233 average daily vehicle trips, 1450 p.m. peak hour vehicle
trips, and 1835 a.m. vehicle trips
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(Emphasis supplied). The District Commission appears to have transposed the
symbols “A.M.” and “P.M.,“ as the P.M. trip number was the higher number in
the Original Application.

In connection with the Original Application, the District Commission found that
the Park as a fullv  developed subdivision would generate 12,233 average daily
vehicle trips, and 1,835 P.M. peak hour vehicle trips.

On December 28, 1987, TCA filed an applic.ation  for “Phase II” approval (the
“Amendment Application”).

The Amendment Application included three traffic studies. The first  traffic study
was the so-called “WATS Study” prepared by CCRPC. The WATS Study was
not in evidence in this proceeding. This Board, in another proceeding, found that
the WATS Study did not state “how many trips the Park was expected to generate
and when such generation was expected to occur.” Re: Taft Corners Associates,
I&, 4CO696-1  I-EB (Remand), Findings of Fact, Conclusions of Law, and Order
at 29, Finding #101(e) (May 5, 1995) [EB #532R2] (the “Wal*Mart  / Sam’s
Decision”). The second traffic study include,d  with the Amendment Application
was prepared in 1984, pertained to an mdustrial  subdivision of the Park property,
and estimated 2,021 P.M. peak hour trips from the Park. The third traffic study
was for a commercial subdivision of the Park, which stated the total “build-out”
of the Park would be 784,080 square feet, and the estimated P.M. peak hour trips
were 1,835.

In neither the Original Application nor the Amendment Application did TCA
identify as an environmental parameter the number 5,043 as being the estimated
peak hour trips to be generated by the Park when fully developed. In particular,
TCA did not present any traffic studies as to the impact of 5,043 peak hour trips
from the Park.

TCA never tiled an act 250 application or amendment application which
described, as an environmental parameter of the Park, 5,043 peak hour trips.

The impact of 5,043 peak hour trips for the Park was not examined by the District
Commission in the Original Application or in the Amendment Application.

In the proceedings before the District Commission on the Amendment
Application, TCA introduced “Exhibit I,” wh ch this Board found in the
Wal*Mart / Sam’s Decision was “a build-out schedule for the Park,” which
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“includes estimates of vehicle trip generation.” Exhibit I showed a “phasing
schedule of 1,285 trips in 1988, 993 trips in 1989, and 547 trips in 1990, for a
total of 2,825 trips,” which “may be used on all 37 lots.” This “build-out schedule
for the Park” does not reflect 5,043 trips.

On April 27, 1988, the District Commission issued Land Use Permit 4CO696-R4
for the Park (the “1988 Amendment”). The 1988 Amendment authorized TCA
“to subdivide, as conditioned, 37 commercial and industrial lots of a previously
approved subdivision.” The 1988 Amendment amended Condition 5 of the 1987
Permit to provide as follows:

This subdivision is approved for the following maximum
B which may not be exceeded without the prior
written approval of the District Environmental Commission. * * *

1285 peak hour vehicle trips in 1988;
2278 peak hour vehicle trips in 1989;
2825 peak hour vehicle trips in 1990.

The District Commission’s Findings accompanying the 1988 Amendment state
that “the Commission found [in the Findings accompanying the 1987 Permit] that
this subdivision will generate 12,233 average daily vehicle trips.” That number --
12,233 average daily vehicle trips -- is the same number of average daily vehicle
trips which TCA stated in the Original Application would result from build-out of
the Park. It is also the same number of average daily vehicle trips which the
District Commission found, in its Findings regarding the 1987 Permit, would be
generated by the Park when “fully developed.” & Finding #lo8  above.

The Park, as proposed in the Original Application, consisted of a 37 lot
subdivision with 784,080 square feet of gross ground floor area plus “392,00 [sic]
S.F. upper floor area.”

At least 1,028,OOO  square feet of building area could be constructed in the Park
without exceeding the maximum cumulative impact of 2,825 peak hour trips.

As of the date of the Original Application, Robert J. Congel  owned the Project
site and was an adjoining property owner to the Park. Mr. Congel  was not listed
as an adjoining property owner, as required by Environmental Board Rule
(“EBR”) 10(F),  on the Original Application.
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As of the date of the Amendment Applicaticn,  MTP was the owner of the Project
site, and an adjoining property owner to the Park. MTP was not listed as an
adjoining property owner, as required by EER 10(F),  on the Amendment
Application.

MTP has never appeared in any Act 250 proceeding in connection with the Park.
MTP has never sought party status in any such proceeding. Robert J. Congel  was
not given persona1 notice of the filing of the Original Application by the District
Commission or District Coordinator. The District Coordinator never waived the
requirement for a complete list of adjoining ;xoperty  owners in the Original
Application. Neither Robert J. Congel  nor hlTP  was given personal notice of the
filing of the Amendment Application by the District Commission or District
Coordinator. The District Coordinator never waived the requirement for a
complete list of adjoining property owners in the Amendment Application.

MTP was not a party to any of the 1987 and 1988 Stipulations which preceded the
1987 Permit or the 1988 Amendment.

TCA has made the following representations under oath, through its President
Jeffrey Davis, to this Board and to the District Commission:

a. In the Wal*Mart  / Sam’s proceeding, Mr. Davis testified, when asked what
conditions were created by TCA’s “u nbrella  permits,” that “the Amended
Umbrella Permit in 1988 [that is, the 1988 Amendment] authorized 2,825
trips.”

b. In Amendment Application 4CO696-I 5 in March of 1997, Mr. Davis
stated that:

“UMBRELLA PEM 4CO696 AND 4CO696-4  GRANTED
2825PEAKHOUR TFUPSTOTHE'GAFTCORNERS
THEAPPLICANTREQUESTSTHATCOMMERCIALPARK
APERMITF~RTHISPROJECTCONTAINTHESAME
CONDITIONASCONDITION8OFLAND  USEPERMIT
4C0696-14(PETsMART).  THIS WIL.L  RESULT IN THE
PROJECT’S 120 PEAK HOUR TRIPS FITTING WITHIN THE
IJMBRELLA PERMIT’S 2825 PEAK HOUR TRIPS.”

(Emphasis supplied; capitalization in original).
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To the same effect are Mr. Davis’ representations in connection with Amendment
Application 4CO696-12 stating that after construction of the IBM Credit Union
“1,607 PHT (Peak Hour Trips) will remain for future projects” and in connection
with Amendment Application 4CO696-14  stating that after construction of
PetSmart  “628 PHT will remain for future projects.” In addition, a chart supplied
by Mr. Davis to the District Commission in September, 1997 indicates a “Peak
Hour Traffic Allocation” to the Park of “2,825 PHT.” Similarly, a chart depicting
the “possible build-out” of the Park based on plans formulated in August 1997
indicates that the Park will require a “future permit” for trips over 2,825.

In the Wal*Mart / Sam’s Decision, this Board had before it an appeal from a
District Commission decision granting approval of a 114,5 13 square foot
Wal*Mart and a 132,500 square foot Sam’s Warehouse.

In the Wal*Mart / Sam’s Decision, the Board found that “the Park currently
generates approximately 500 vehicle trips during peak hour.” The Board further
found that the proposed Wal*Mart / Sam’s project would generate approximately
1,400 additional trips during the peak hour. At the time of the Wal*Mart  ! Sam’s
Decision, the Park’s 2,825 peak hour trip allocation had not been reached. The
Board’s decision stated:

[The 1987 Permit], the 1988 Amendment, and the exhibits which describe
the square footage and types of businesses for the Park, are drafted to
allow some flexibility in exactly what type of businesses are located at the
Park and on what lots the businesses will be sited. Thus, [TCA] may,
under the [I9871 Permit, concentrate retail square footage on a few lots.
This may cause [TCA] to use up, in one bite, a large amount of the various
parameters set up in the [I9871 Permit, with the consequence that other
lots may be undeveloped unless and until the parameters are increased.
For example, the 119871  Permit allows a total of 2,825 peak hour trips
from the Park. With this one project, [TCA] may use up as much as half
that allocation. This may prevent later development of other lots because
this one project will cause the Park to reach the trip allocation more
quickly.

Wal*Mart  / Sam’s Decision at 52.

The questions of what TCA’s “rights” might be after exhausting its 2,825 trip
allocation for the Park, or whether an increase thereof to 5,043 trips would
constitute a substantial change under Criterion 5, were not before the District
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Commission in the proceedings giving rise to the Wal*Mart / Sam’s Decision, nor
before this Board in the same proceedings.

The District Commission has never issued a permit or amendment permit to
increase the Park’s 2,825 peak hour trip allocation, nor has TCA ever applied to
the District Commission for an amendment so that the Park may generate more
than 2,825 peak hour trips cumulatively.

The Hamlin Traffic Study accounted for 2,825 P.M. peak hour trips from the
Park. To determine whether an increase in TCA’s peak hour trip allocation will
be permitted and, if so, by how much and under what conditions, is impossible to
calculate and would require speculation. The Ha&in Traffic Study appropriately
included only trips from projects already permitted or “in the pipeline,” and did
not account for unpermitted trips.

There is no evidence as to why the Hamlin Traffic Study should have included
any vehicle trips from the undeveloped properties known as the Hospitality Inns
property and Hardscrabble Farm, nor is there any evidence as to how many
vehicle trips should have been accounted for from  those properties.

Criterion 9(A) (impact of growth)

General

Neither TCA nor Blair presented evidence that the Town has a duly adopted
capital improvement plan.

Because of the difficulty of separating out highway-related expenses from all
expenses incurred by the Town and region, hlTP’s  analysis under Criterion 9(A)
addressed all increased expenses that would t,esult from the Project in the Town
and region, on the theory that, if there is no significant  effect with regard to the
increase in all expenses, which include highway expenses, there will be no
significant effects with regard to highway expenses.

The insignificant additional population growth forecasted as a result of the Project
will not cause any resulting burden on any municipality with regard to funding of
schools. Accordingly, the Criterion 9(A) analysis properly focused on municipal
(i.e. non-school) expenses.
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For purposes of Criterion 9(A), the “region” is Chittenden County. The effects of
the Project, economic and otherwise, are not sufficient so as to significantly affect
the existing or potential financial capacity of any municipality outside of
Chittenden County to accommodate the growth and rate of growth otherwise
expected and the growth and rate of growth which would result from the Project
in relation to highway access and maintenance or otherwise.

ythd bv the Town and RePionw .

Population data are available from the US Census Bureau based on a survey taken
every ten years in the United States The most recent census was taken in 1990.

The Town’s population grew at an annual rate of 2.2% from 1970 to 1990. The
number of Town residents increased by 1,700, a 53% increase over the 1970 level.

Chittenden County’s population grew at an annual rate of 1.4% from 1970 to
1990. The number of county residents increased by 32,630, a 33% increase over
the 1970 level. The population growth in the cities and towns within Chittenden
County varied greatly over the 1970 to 1990 period. Burlington and neighboring
Winooski  posted the lowest population growth  of the county during this 20 year
span. Burlington’s population grew only 1% (0.1% annual rate), or 494 persons,
and Winooski’s population declined by 9% (0.5% annual rate), or 660 persons.
The ring of towns just outlying Burlington (Colchester, Essex, Sheibume, South
Burlington, and Williston) grew at annual rates from 1.2% to 2.6%,  adding 18,122
residents. The fastest growth rates were registered in the remaining towns of
Chittenden County. Overall these towns grew at a 3.2% rate and added 14,674
persons.

The Town’s housing stock increased by 983 units from 1970 to 1990, a 49%
increase over the 1970 level.

Chittenden County’s housing stock increased by 21,419 units from 1970 to 1990,
an increase of 27% over the 1970 level. Within Chittenden County, housing
trends were similar to the population growth and rate of growth.

Total Growth and Rate of Growth Which is Otherwise Expected

The Town’s population is expected to grow at an annual  rate of 1.6% between
1990 and 2010. The number of Town residents is expected to increase by 1,832, a
37% increase over the 1990 level.
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Chittenden County’s population is expected to grow at an annual  rate of 1% from
1990 to 2010. The number of county residents is expected to increase by 27,939,
a 21% increase over the 1990 level. Burlington’s population is expected to fall by
9%, a decline of 3,464 residents from 1990. Winooski’s population is expected to
decline by 12%, a decline of 826 residents from 1990. The towns just outlying
Burlington (Colchester, Essex, Shelburne, South Burlington, and Williston) are
expected to grow at annual rates from .8% to 1.6%,  adding 15,115 residents. The
remaining towns in Chittenden County are expected to grow at a rate of 2.2% and
add 17,144 residents.

Housing trends are expected to closely follow population trends in the 20 year
period from 1990 to 2010. Most demographic forecasters expect the long-term
trend toward decreasing household size nationally and in Vermont will end and
household size will remain fairly constant.

Year-round housing stock in the Town is expected to grow at an annual rate of
1.6% from 1990 to 20 10. The number of ho .tsing units is expected to increase by
697, a 37% increase over 1990 levels.

Chittenden County’s housing stock is expected to grow at an annual rate of 1%
from 1990 to 2010. The number of housing units is expected to increase by
10,748, a 21% increase over the 1990 level. Burlington’s housing stock is
expected to decline by 9% from 1990 to 2010 (1,529 units) through conversions
to other uses. Winooski’s housing stock is expected to decline by 12% (363
units). Housing stock in the ring of towns just outlying Burlington (Colchester,
Essex, Shelbume, South Burlington, and Williston) is expected to increase by
3,256 units, at annual rates from .8% to 1.6%.  Housing stock in the remaining
towns in Chittenden County is expected to ir crease at an annual  rate of 2.2%,  or
6,135 units.

Retail goods are categorized as convenience goods and shopping goods.
Convenience goods are relatively inexpensive items that people buy regularly
such as food, cigarettes, beverages, drugs, and gasoline. Shopping goods are
more costly and more intermittently purchased, such as appliances, stereos, autos,
furniture, and apparel.

Retail sales data are developed by the US Bureau of Census. The latest census
data available are as of 1992. The 1997 retail sales data from the US Bureau of
Census are still not available. However, retail sales forecasts based upon the
currently available data are reliable for purpcses  of the Criterion 9(A) analysis.
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Total inflation-adjusted retail sales in Chittenden County stores increased 48% in
1992 over sales in 1977 ($410,826,000).  Total inflation-adjusted shopping goods
sales in stores in Chittenden County increased by 28% in 1992 over sales in 1977
($72,732,000).  The underlying growth rates of inflation-adjusted retail sales and
shopping goods sales from 1977 to 1992 were 2.6% and 1.7% respectively.

Shopping goods sales in Chittenden County stores are expected to increase at an
annual inflation-adjusted rate of 2.1% ammally,  from $331.3 million in 1992 to
$494.1 million in 2010.

Growth andR&e of Growth for the Town and Rabin
Which Will ResultfLPm_tBePLPiect  if Amroved

An estimated 227 new families will locate in Chittenden County as a result of the
Project, spread among the County’s eighteen municipalities proportionate to their
population increases between 1990 and 1993. For example: Essex Town
(population 9,103 persons) is expected to experience an increase of 44.8 families;
Colchester (population 15,531 persons) is expected to experience an increase of
35.8 new families; Milton (population 9,177 persons) is expected to experience an
increase of 34.6 new families; South Burlington (population 13,210 persons) is
expected to experience an increase of 17.9 families; and Williston (population
5,3 78 persons) is expected to experience an increase of 22 new families. Other
municipalities’ percentages of population increases range from .3% to 5.7%,  and
the new families would locate in those municipalities in relation to those
respective percentage increases in population as well. It is estimated that 6,005
housing units will be constructed in Chittenden County through the year 2000 and
will accommodate these 227 families,

Population forecasts are based on demographic factors and implied economic
growth in a variety of sectors of the economy, including retailing. The Project is
an example of the retail growth that can be expected to result from normal
economic and population growth. The Project is not so large that it will increase
the growth or rate of growth of the Town’s or Chittenden County’s population
from that currently forecast. Rather, it is part of the growth already forecast by
demographers. Thus, the total population growth and rate of growth expected for
the Town or region is the same as the total growth and rate of growth expected
with the Project in place (the additional 227 families forecast).
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Anticipated Costs for Hiehwav  Access and Maintenance Resulting
from the Project

As a result of stringent zoning controls in the Town, “highway-oriented secondary
development” is not likely to occur as a result of the Project. MTP’s  analysis
assumed that secondary growth due to the Project will consist of one fast food
restaurant, one sandwich/pizza shop, one video rental store, and one bank. This
secondary growth would likely occur, not as highway-oriented development, but
in the Town’s Commercial I District which is northerly of Route 2 and just
easterly of the northeast comer of the Project, under stringent site plan review
requirements such that access directly to Route 2 would not be allowed. MTP
assumed that in the Town a total of 76 people, half with full-time and half with
part-time employment, will result from this 8,rowth.

In the Town, the increase in municipal costs resulting from the Project (including
those resulting from the Project itself and secondary development) exceeds the
additional revenues to the Town resulting from the Project (including the Project
itself and secondary development resulting from the Project) by $28,709 per year.
This calculation included all costs, including highway costs. This increase
compares to annual property tax-financed Town expenditures (which again
include all costs, not just highway costs) of $1,921,000.  This increase, will result
in a municipal &&b&l  increase of $4.50 for a $100,000 residence in the Town. Of
this $28,709 increase, $8,588 is the result of the 76 new employees resulting from
projected secondary growth.

MTP’s  donation of the Mahan  Farm property to the Town is the equivalent of an
annual $87,114 payment to the Town in each of the next twenty years (based upon
annual payments on a 20 year bonded debt, assuming 5% interest). This amount
more than offsets the $28,709 of increased annual costs to the Town. This
calculation does not take into consideration the additional land for municipal
purposes within the Project site itself which MTP will also donate to the Town,
with a value of between $750,000 and $l,OOO,OOO.

Additional costs of municipal services (which include highway maintenance costs
as well as all others) versus revenues connected with the additional families
resulting from the Project projected in Colchester, Essex Town, and Milton are as
follows: in Colchester, the projected increase in revenues is $20,283 versus a
projected increase in expenses of $23,158, which would entail a minuscule tax
increase of six hundredths of one percent; in Essex Town, the projected increase
in revenues is $22,159, versus a projected increase in expenses of $50,881, which
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would entail a minuscule tax increase of sixty-five hundredths of one percent; in
Milton the projected increase in revenues is $24,242 versus increased expenses of
$20,953, which would result in revenues outweighing costs by $2,189 and a
minuscule municipal tax decrease. These increases/decreases, for a $100,000
residence, would result in a municipal u in Essex increasing by $2.50, the
municipal @&jJ.l  in Colchester increasing by less than a $1 .OO, and the
municipal &&I! in Milton would decrease. Colchester, Essex Town, and Milton
are the municipalities that will see the largest population increases as a result of
the Project. Other municipalities are projected to see smaller increases in
additional families, and proportionately comparable increases/decreases in tax
bills.

Without reaching a conclusion as to whether the State of Vermont is part of the
“region,” MTP analyzed the increased revenues and costs to the State in relation
to highway maintenance as the result of the Project.

Exclusive of funds to be spent on education, the annual State revenue resulting
from the Project is approximately $2,600,000.  The annual cost per lane-mile for
maintenance of State highways is about $4,000 per lane-mile for the Interstates,
and about $6,700 per lane-mile for other highways, including such work as
installation of or repairs to guard rails and culverts, bridge repairs and washing,
winter maintenance, roadside maintenance such as cutting brush and mowing,
drainage maintenance, and installing and repairing signs. The total annual cost for
maintenance of State highways within a fifteen mile radius of the Project would
be on the order of $1,150,000. Even if all such maintenance (including the
aforesaid constants of guard rail repair, mowing, etc) was caused by MTP (that is,
if there were no other cars on the roadways), this amount is still less than half of
the $2,600,000 of additional funds that the State will receive as a result of the
Project. By factoring out the constants and spreading the remaining costs out over
millions and millions of miles traveled per year by other drivers normally using
the highways, MTP’s contribution to the State will be substantially more than any
possible additional State highway maintenance costs resulting from the Project.

The retail component of the Project will contain 299,900 square feet of space, of
which 225,000 to 250,000 square feet will be devoted to shopping goods sales.
The remainder will consist of convenience goods, restaurants, and other persona1
services.

The impact of the Project’s shopping goods sales (which includes the effect of the
new retail development that has recently occurred in the Park) is that, in the first
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full year in which Project retailers are open ( 1999),  the total shopping goods sales
of all Chittenden County retailers will equal $393.1 million, and Project retailers
will have a sales potential of $56.3 million. However, Project retailers will not
see sales reach that potential in 1999. As a result, approximately $48.2 million of
new sales will need to be “absorbed” by the market in 1999 to reduce sales at
existing stores and at Project stores. The effect of the opening of the Project
retailers will be to produce an excess of retail shopping capacity, which will result
in a reduced sales volume of 10.9% of the retailers in the area. This reduced sales
volume will probably be shared equally by Project retailers (whose sales volume
will also be 10.9% lower than their potential) and by existing area retailers.

One year later, in the year 2000, total sales in all of the county will equal $40 1.4
million, The market will experience an excess retail sales capacity of $43.0
million, resulting in a 9.7% reduction in sales at existing retailers, including
Project retailers, below what sales would have been in the absence of the Project.
This pattern will continue through 2006, with diminishing effects (2001, 8.4%;
2002, 6.5%; 2003, 4.5%; etc.) and by 2005 the Project sales should be fully
“absorbed” by the market.

This market adjustment will not have an impact on the tax base of any
municipality that would significantly affect its existing and potential financial
capacity to deal with highway expenses, or any other expense.

In Burlington, the shopping goods sector rep:esents  a very small part of the listed
value of all taxable property, at approximately 2.7%. This small shopping goods
sector will not disappear completely from the tax base with the opening of the
Project. Rather, the 2.7% of the tax base in the shopping goods sector will see a
temporary and declining sales loss due to the opening of the Project. Even if the
initial sales loss of 10.9% forces the appraised values of these properties down by
10.9% permanently (which would not be the case), this would amount to a
reduction of the total tax base of only .3%. Moreover, the appraised values of
these properties will not immediately fall by 10.9%, or by any lesser amount, as
the appraisal process takes time to respond tc these impacts, and, as indicated
above in Finding #159,  the sales reduction impact of the Project diminishes over
time.

In Burlington, if the initial sales loss of 10.946  in 1999 translated instantly into a
10.9% reduction in the value of shopping goods sector properties, which would
not happen under any circumstances, the increase in the municipal &z,Wl  of a
$100,000 home in Burlington would be $2.40. By the year 2002, the initial
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increase would fall to % 1.43, and thereafter increases in the tax bill would be
correspondingly lower. Even this would not occur with the new 150,000 square
foot Filenes in downtown Burlington,

The Project will not significantly affect the existing or potential financial capacity
of Burlington to accommodate the total economic growth and rate of growth
otherwise expected and the total economic growth and rate of growth resulting
from the Project.

The City of Burlington, by a Stipulation dated April 15, 1996, does not object to
the Project (provided the condition set forth in the stipulation is attached to the
permit), and thus has shown its concurrence that the Project will not result in a
significant effect on its ability to accommodate economic growth from the
Project. The Stipulation provides that:

1. In any permit issued by the District Environmental Commission in
the above matter, or by the Environmental Board in the event of an appeal,
the following condition may be attached:

In the 100,000 square foot gross leasable area building shown on
the Architectural Site Plan (Exhibit Gl in Revised Application)
southerly of Village Drive and immediately northerly of Vermont
State Office Building property, the gross leasable area leased to
any one retail tenant shall not exceed 50,000 square feet.

2. In consideration of the foregoing, the City of Burlington does
not oppose the granting of the permit in the above matter.

In all other Chittenden towns, except Winooski, the retail trade portion of the
commercial sector is expected to grow in the future, and actually add to the tax
base. In the case of Winooski, the shopping goods retail trade base is about one
percent of Winooski’s grand list, which is too small a portion of its grand list to
allow the City to be significantly affected by retail development resulting from the
Project.

Commercial office space in the county will grow by 124,400 square feet as a
result of Maple Tree Place, an increase of 3.6% over the existing 3,539,500 square
feet of space. The impact of this additional commercial space will be negligible.
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The grocery store and cinema components of’ the Project will not affect the tax
base of any Chittenden County municipality.

MTP’s  Criterion 9(A) analysis includes all secondary retail growth in shopping
goods in the region that might occur as a result of the Project. Therefore, there
will be no significant effect on the existing and potential financial capacity of the
Town and region to accommodate any secondary growth in retail shopping goods
sales which might result from the Project, an:{ more than there would be a
significant effect from the growth in retail sa es occasioned by the Project itself,

Criterion 10 (town and regional plans)

Town Plan

The Town Plan was prepared by the Williston Planning Commission and was
duly adopted by a vote of the Williston Selec tboard on July 13, 1995. It is still in
effect, as it will not expire until five years after that date.

CCRPC approved the Town Plan pursuant to 24 V.S.A. 5 4350(b).

The “Future Land Uses” section of the Town Plan sets forth the goals and
standards applicable to the Project. The pmp,se of the “Future Land Uses”
section is to designate the areas of the Town that are appropriate for different
types of developments and uses.

The Project is located in the Taft Comers district, which is a designated “growth
center,” appropriate for mixed-use development in concentrated form. In
particular, the Town Plan provides that, in the Taft  Comers district, the “pattern of
future growth should be one of concentration, not sprawl,” and that, “to achieve
this, higher densities of development must be permitted and encouraged” and
“buildings will be encouraged at high density ” The Town Plan also provides that
“Taft Corners should include a mixture of uses and a balance of activities.” This
mixture should specifically include, in addition to retail and commercial uses,
residential uses, recreational uses, and public uses; in particular, “residential uses
are fundamentally important.”

The Town Plan envisions a pattern of grid streets at Taft Comers -- internal streets
intersecting at traditional right angles, with buildings  in close proximity to one
another.
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The Town Plan provides that:

[T]he  number and location of streets may vary as long as the
underlying goals of the grid pattern are met. At a minimum, each
of the four quadrants [at Taft Comers] should have direct access to
abutting quadrants via one or more intersecting streets. These
internal streets will constitute the public framework for future
private development.

A major goal of the Town Plan in the Taft Comers area is to divert automobile
traffic away from the intersection of Routes 2 and 2A. In particular, the Plan
provides that bypass routes around the intersection should “be completed as soon
as possible.” The bypass routes should connect with the internal grid streets.

The Town Plan provides that most of the grid streets should provide on-street
parking, that “[llarge parking lots adjacent to streets will be discouraged,” and that
additional parking requirements should be met by “interior block parking lots
behind buildings, perimeter lots, and occasional parking structures.”

The statement in the Town Plan that “large parking lots adjacent to streets will be
discouraged” refers to the internal streets, not to Routes 2 and 2A.

The Town Plan also provides that “shared parking standards will be used to
calculate parking need,” and that development should be “conditioned to insure
shared parking.”

The Town Plan provides that: “[t]he  placement of buildings should define public
spaces, such as streets, courtyards, and greens. Buildings will be encouraged
at high density, in relatively close proximity to adjoining uses and to the streets.
Large buildings, with internal pedestrian circulation[,]  will be allowed; however,
such buildings also shall have a strong street presence with multiple entrances and
avoidance of blank walls.”

The statement in the Town Plan that “[bluildings  will be encouraged at high
density, in relatively close proximity to adjoining uses and the streets” refers to
the “internal streets” mentioned in the sentence preceding that statement, not to
Routes 2 and 2A.

Siting the Project’s buildings along Routes 2 and 2A is “not workable,” because
of the physical restrictions of the site, including the need to locate the storm water
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retention pond in the northwest comer of the Project site.

The Town Plan states that development in the Taft Comers district should tend to
favor “a pedestrian orientation” and should “reduce the dependence on the
automobile,” in favor of pedestrian access and alternative transportation such as
busses and bicycles.

The statement in the Town Plan that “pedestrian movement will be favored
throughout” refers to “throughout” the internal streets, not to “throughout” the
intersection of Routes 2 and 2A.

The Town Plan does not require “street-side” buildings along Routes 2 and 2A.
Rather, the Town Plan seeks to have pedestrian “connections” at appropriate
points, as the character of Routes 2 and 2A i z different in different locations.
From the Interstate up to Marshall Avenue, Route 2A is “auto-oriented” in nature,
and street-side buildings would be inappropriate. Street-side buildings are “an
option” in the “mid-block” area (from Marsball  Avenue to Connor  Avenue), but
are “not encouraged.”

The Town Plan states that the “compactness of proposed development at Taft
Comers will inevitably lead to a loss of some panoramic views now afforded by
the area’s relatively undeveloped character.” To counteract this planned impact,
the Town Plan encourages two things: the creation of “green spaces” within the
compact development area, such as parks, ccurtyards, and green ways; and the
maintenance of large areas of open space at the perimeter of the development area

The “Future Land Uses” of the Town Plan contains an “Open Space Plan,” which
discusses open lands, and the necessity for their preservation. The Town Plan
states that “prime open land resource areas include,” among others, the “Mahan
fields.” This is the 138 acre Mahan Farm property, which straddles both sides of
Route 2 easterly of (but not adjoining) the Project site. These lands were also
identified in the “Open Space Plan” as having a “very high scenic value” and
being part of a major “buffer corridor.” The Mahan Farm property is located at
the periphery of the concentrated growth center and is integral to the Plan’s “goal
of creating open space at the perimeter of the concentrated growth center.”

The “Future Land Use” section of the Town Plan, by designating certain areas of
the Town for certain types of uses and development and simultaneously reserving
certain areas of the Town for open space, parks, and green ways, allows the Town
to maintain its beauty while balancing the need for development in appropriate
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places. By designating the Taft Comers district a “growth center,” the Town will
be able to preserve both Williston Village, which is listed on the National Register
of Historic Places as a Historic District, and farmland and other open spaces
around the Town.

The Town Plan contains no specific “aesthetic” standards, but many of its goals
have an aesthetic impact: the requirement of a mixture of uses breaks up
development, keeping it on a “human scale;” grid streets, building siting, multi-
story use, on-street parking, and other parking measures all serve to reduce the
scale of development and to ensure that the development is consistent with a
traditional Vermont urban downtown; the use of bypass roads, the pedestrian
access measures, and the provisions for alternative transportation all serve to
make the area “more pedestrian-oriented,” which is also consistent with a
traditional Vermont urban downtown; and, open spaces and green spaces preserve
the scenic and natural beauty of the area.

The Town Plan contains one standard that provides guidance for architectural
design. It states that the Taft Comers district “should feature quality design,
compatible with its setting. Buildings should be architecturally compatible and
should be enduring, not transient.”

A resolution of the Town of Williston Selectboard, dated September 14, 1995,
encourages the development of the Project “as part of a Town-wide effort to
implement the goals of the [Town Plan].”

Re&mal  Plan

The regional plan in effect at the time of MTP’s  Act 250 application was the
Chittenden County Regional Plan adopted November 12, 1991 (previously
defined as the “Regional Plan”).

At the time that CCRPC adopted the Regional Plan in 1991, CCRPC expressly
found that the Regional Plan was compatible with the Williston Town Plan then
in effect.

The Regional Plan’s primary objective is stated as follows:

This Plan’s primary objective is to provide guidance for
development and growth TO RATIFY AND ASSURE THE
TRADITIONAL AND EXISTING VILLAGE, TOWN,
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195.

196.

197.

198.

199.

201.

COUNTRY SETTLEMENT PATTERNS. TO HELP SECURE
THE CHARACTER OF THE REGION’S NATURAL AND
BUILT ENVIRONMENT, THERE SHOULD BE A CLEAR AND
PRONOUNCED DELINEATION BETWEEN TOWN AND
COUNTRYSIDE THROUGH APPROPRIATE AND
SUPPORTIVE LAND USES AND DESIGNATED GROWTH
CENTERS.

(Emphasis in original).

The Regional Plan provides that the designation of growth centers is the “chief
means by which the Regional Plan’s govemmg  principle will be realized.” In
general terms, growth centers are areas within communities providing for a
concentration of housing, commercial services, employment opportunities, and
government uses.

The Regional Plan provides for three types of growth centers: Regional; Sub-
regional; and Local. These areas are depicted on the Regional Plan’s Future Land
Use Planning Map.

As defined in the Regional Plan, Sub-regional Growth Centers are “those whose
functions primarily serve an area composed of adjoining communities.”

The Regional Plan defines “Regional Growth Centers” as “areas offering services
and uses for the entire region and beyond.”

The Project is located within an area designated on the Future Land Use Planning
Map as a Sub-regional Growth Center.

The Regional Plan utilizes a “Growth Center Matrix,” which sets out in table form
“the proposed and required features of each growth center type.”

The Growth Center Matrix designates “Mixed Use Developments” as a proposed
feature in both Sub-regional and Regional Growth Centers.

The Growth Center Matrix designates “Shopping Centers” as a required feature in
both Sub-regional and Regional Growth Centers.

The Growth Center Matrix designates “Regicnal Shopping Centers” as a required
feature in a Regional Growth Center.
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202.

203.

204.

205.

By typed “x” marks, the Growth Center Matrix indicates which uses are proposed
or required in each growth center type. The Regional Plan does not indicate
whether the absence of an “x” in any column prohibits the use or whether the
absence of an “x” permits but does not “require” or “propose” the use. The Matrix
does not clearly indicate what uses, if any, are prohibited in a Sub-Regional
Growth Center.

The “Future Land Use Matrix” is described elsewhere in the Regional Plan as
“deal[ing] soley [sic] with RECOMMENDED features and purposes.”

The Regional Plan contains no explicit statement that Regional Shopping Centers
are prohibited uses in Sub-regional Growth Centers.

The Regional Plan separately defines Mixed Use Development, Shopping Center,
and Regional Shopping Center, as follows:

Mixed Use Deve-

A mixed use development refers to development of a tract of land
or buildings with three or more different uses such as, residential,
offtce, manufacturing, retail, public, or entertainment, in a compact
urban form and in conformance with a coherent plan.

Shoppie

Locations at which one can purchase convenience goods and
personal services, plus facilities for the sale of soft lines (wearing
apparel -men’s, women’s, and children’s) and hard lines (hardware
and appliances) and more depth of merchandise available - variety,
sizes, styles, colors and prices.

Size- Gross Leasable Area Average 150,000 sq. ft.
Range- 100,000 to 300,000 sq. ft.
Site- Ten to thirty acres
Trade Area- population 40,000 to 150,000
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,’ 207.

208.

209.

210.

Reeional  Shouuiw Center

A group of commercial establishments clustered in a contiguous
area, usually built around one or more full-line department stores;
provides general merchandise, apparel, furniture and home
furnishings in full depth and variety.

Size- Gross Leasable Area [(“GLA”)] Average 400,000 sq. ii
Range- 300,000 sq. ft. (l/3 to % GLA is devoted to department

stores) to l,OOO,OOO sq. ft.
Site- Thirty plus acres
Trade Area- population 150,000 to 400,000

The standards set forth in the Regional Plan for determining whether a project is a
Regional Shopping Center or a Shopping Center are “guidelines,” not “defined
parameters.” Of those parameters, the most important are the trade area and the
type of goods sold.

In Vermont, full-line department stores that “anchor” Regional Shopping Centers
are typically very large, such as Sears in University Mall (126,861 square feet),
Penny’s in University Mall (85,500 square feet), and the proposed Filenes in the
Burlington Square Mall (150,000 square feet).  No shopping center in Vermont
can be considered to be a Regional Shopping Center without at least one, or more,
full-line department store anchors of this size.

Other than the 100,000 square foot building at the southerly end of the Project,
none of the proposed buildings, as configured, is large enough for an anchor store
of 85,000 square feet.

By stipulation dated April 15, 1996, MTP and the City of Burlington have agreed
to an Act 250 permit condition limiting the gross leasable area that is leased to
any one retail tenant to 50,000 square feet of the 100,000 square foot building.
(See Finding #163 above).

Retail goods may be classified as either convenience goods or shopping goods
Convenience goods are relatively inexpensive items that people buy regularly,
such as food, cigarettes, beverages, drugs, and sundries. A related business
classification is personal services, such as restaurants, dry cleaning, and hair
cutting. Shopping goods are items that are more costly and purchased less
frequently, such as apparel, appliances, stereos, and furniture.
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211.

212.

213.

214.

215.

W.

The total GLA of the shopping goods retail component of the Project will be
approximately 225,000 to 250,000 square feet. The remainder of the GLA for
retail will be devoted to convenience goods, restaurants, and personal services.

A change in the use of the retail building currently designated as a grocery store
would be a substantial change.

The grocery store, convenience goods, personal services, and cinema are all
features which people will not travel far to use or obtain. These features will
primarily serve the Town and adjoining communities. The trade area of the
Project is less than 150,000 people.

The commercial office space, public space, and shopping goods retail space are all
of a size that will primarily serve employment, government, and retail needs of
the Town and adjoining communities.

Arthur Hogan, Jr., Executive Director of CCRPC, testified that the Project is a
Mixed Use Development and that it conforms to the Regional Plan.

CONCLUSIONS OF LAW

A. Scope of Review and Jurisdiction

When a party appeals from a District Commission determination, the Board
provides a “k-hearing on all findings requested by any party that tiles an appeal or
cross-appeal, according to the rules of the [Bloard.”  10 V.S.A. 5 6089(a)(3). Board rules
provide for the &m review of a District Commission’s findings of fact, conclusions
of law, and permit conditions. EBR 40(A). Thus, the Board cannot rely upon the facts
stated, conclusions drawn, or conditions issued by the District Commission regarding the
issues on appeal in this matter. Rather, it must regard the Permit and Order as evidence
to be offered by the parties.

There is Act 250 jurisdiction over the Project because it involves the construction
of improvements for a commercial purpose on a tract of land of more than ten acres.
EBR 2(A)(2).
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B. Criterion 5 (traffic)

Before issuing a permit, the Board must find  that a proposed project “[w]ill  not
cause unreasonable congestion or unsafe conditions with respect to the use of highways,”
10 V.S.A. 0 6086(a)(S). A permit may not be denied solely on the basis of Criterion 5,
but the Board may attach reasonable conditions and requirements to the permit to
alleviate the burden created. u § 6087(b). The burden of proof is on the opponents
under Criterion 5, d 5 6088(b), but an applicant must provide sufficient information for
the Board to make affirmative findings.

Ii With the Proposed Highway Improvements in place, the LOS at the studied
/ intersections will be at LOS C or better. In additior , twenty approaches or turning
~ ) movements that would otherwise be at LOS F, E, 01’  D will improve to LOS A, B, or C.

)
~

This conclusion is based on traffic counts approved by AOT that are more conservative
(that is, higher) than the figures that AOT would have used. The Proposed Highway
Improvements will therefore reduce highway congestion. In addition, the District
Commission attached a condition to the Permit requiring MTP to conduct and submit to
the District Commission a traffic study in the year 2003, or one year after opening of the
Project, whichever is later, to determine whether safety and congestion problems exist at
any of the intersections included in the study area. The condition required the study to
determine the levels of service for each intersection and to compare them with the levels
of service in the Hamlin Traffic Study. The Commission reserved the right “to evaluate
and impose additional conditions with respect to Cr: terion 5.” If the Proposed Highway
Improvements are in place at the time it opens, the Project will not cause unreasonable
congestion or unsafe conditions with respect to the use of highways.

While Criterion 5 pertains only to safety issues, the Proposed Highway
Improvements at Taft Comers will improve both the convenience of pedestrians and their
safety. Furthermore, pedestrian improvements to th,: Taft Comers intersection will not
cause unreasonable congestion or unsafe conditions with respect to motorists’ use of
Routes 2 and 2A.

Under the umbrella permit process in effect at the time of TCA’s  Original
Application and its Amendment Application, applic;mts  were required to “establish
clearly the scope of review and approval for the umbrella permit.” C&K Brattleboro
Associates, #2W0434-EB,  Findings of Fact, Conclusions  of Law, and Order at 5 (Jan. 2.
1980)[EB  #125].  TCA claims that it has a right under its 1987 Permit and 1988
Amendment to develop the Park to the extent of 5,043 P.M. peak hour trips upon
construction of the so-called “Exhibit B Improvements.” TCA failed, however, to
establish clearly the scope of the review intended when it applied for those permits, in
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that it only identified a proposed subdivision which, when fully developed, would consist
of 784,080 square feet of ground floor area, generating 12,233 average daily vehicle trips,
and 1,835 P.M. peak hour vehicle trips (subsequently revised to 2,825 peak hour trips).
In addition, it failed to present any traffic studies identifying the impact of 5,043 P.M.
peak hour vehicle trips.

Neither the 1987 Permit nor the 1988 Amendment purported to define what
“vested rights” TCA might have with regard to P.M. peak hour traffic generated by the
Park if and when traffic from the Park exceeds 2,825 P.M. peak hour trips. Furthermore,
the Board did not interpret TCA’s “rights” with regard to trip generation from the Park as
being over and above 2,825 trips in the Wal*Mart / Sam’s Decision. Nor would the
Board have had the authority to make such an interpretation because the District
Commission did not rule on this issue, nor did it have any occasion to do so, since at that
time the Park trip allocation was less than 2,825 peak hour trips. In re Taft Comers
Associates. Inc., 160 Vt. 583, 591 (1993) (Board “has no jurisdiction to decide issues
regarding criteria that were not before the District Commission and not ruled upon by
it”). TCA has no “vested rights” to increase the P.M. peak hour trip allocation from the
Park over 2,825 trips.

The Hamlin Traffic Study accounted for 2,825 P.M. peak hour trips from the
Park. It would be purely speculative to determine whether an increase in TCA’s peak
hour trip allocation will be permitted and, if so, by how much and under what conditions.
The Study properly included trips from projects already permitted or “in the pipeline,”
and did not account for unpermitted trips. The Hamlin Traffic Study appropriately
accounted for 2,825 P.M. peak hour trips from the Park, and was not required to account
for more.

No credible evidence has been presented to the Board requiring phasing of the
Project, nor have the appellants presented any evidence as to how that phasing, even if
necessary, would be accomplished. Because this Board concludes that the Project will
not cause unreasonable congestion or unsafe conditions with respect to transportation if
MTP’s Proposed Highway Improvements are in place at the time it opens, there is no
reason to impose a condition requiring phasing of the Project.

The Board will, however, condition issuance of a land use permit for this Project
on the furnishing of a performance bond to the State of Vermont prior to commencement
of construction on the Project. The bond shall cover the full cost of the Proposed
Highway Improvements. The bond will protect the State, the Town, and all other public
entities against any potential financial burdens if the Proposed Highway Improvements
are not in place at the time MTP has built the Project.
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MTP has provided sufficient information on which the Board can make
affirmative findings under Criterion 5. Judge, TCA, and Blair have failed to sustain their
burden of proof. Accordingly, the Board concludes that the Project, as conditioned,
satisfies the requirements of Criterion 5.

C. Criterion 8 (aesthetics)

Before issuing a permit, the Board must find that a proposed project “[wlill  not
have an undue adverse effect on the scenic or natural beauty of the area [or on the]
aesthetics” of the area. 10 V.S.A. Q 6086(a)(8). The burden of proof is on the opponents
under Criterion 8, & 5 6088(b), but an applicant must provide sufficient information for
the Board to make affirmative fIndings.  &, m, Be: Black River Valley Rod & Gun
Club. Inc, #2S1019-EB,  Findings of Fact, Conclusions of Law, and Order at 19 (June 12,
1997)[EB  #651R]  and cases cited therein.

The Board relies upon a two part test to determine whether a project satisfies
Criterion 8. First, it determines whether the proposed project will have an adverse effect
under Criterion 8. Id.See also Re: James E. Hand and John R. Hand. d/b/al Hand
Motors and East Dorset Partnershin, #8B0444-6-EB (Revised), Findings of Fact,
Conclusions of Law, and Order at 24-25 (Aug. 19,1996)[EB  #629R];  Re: Ouechee Lakes
QQ, #3WO41  l-EB and #3W0439-EB,  Findings of Fact, Conclusions of Law, and Order
(Nov. 4, 1985)[EB #241].

[T]he Board looks to whether a proposed prqject  will be in harmony with
its surroundings or, in other words, whether it will “fit” the context within
which it will be located. In making this evaluation, the Board examines a
number of specific factors, including the nature of the project’s
surroundings, the compatibility of the project’s design with those
surroundings, the suitability for the project’s context of the colors and
materials selected for the project, the locations from which the project can
be viewed, and the potential impact of the project on open space.

Hand, sum at 25

Criterion 8 “was not intended to prevent all change to the landscape of Vermont
or to guarantee that the view a person sees from his cr her property will remain the same
forever.” Re: Okemo Mountam.  Inc .> #2S0351-8-EB,  Findings of Fact, Conclusions of
Law, and Order at 9 (Dec. 18, 1986)[EB  #305].  Nevssrtheless,  projects that result in the
loss of open space and the alteration of vistas for passing motorists can have an adverse
effect on aesthetics and scenic beauty. &, Re: Thomas W. Brvant  and John P. Skinner,
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#4C0795-EB,  Findings of Fact, Conclusions of Law, and Order at 21 (June 26, 1991)[EB
#466]. See also Re: George. Marv. and Rene Boissoneault, #6F0499-EB,  Findings of
Fact, Conclusions of Law, and Order at 19 (Jan. 29, 1998)[EB  #678].

The Project’s surroundings are highly developed and urbanized, with extensive
commercial development in the three other quadrants of the Taft Comers intersection, but
with no consistent design standard. The Project’s design is compatible with those
surroundings, in that it provides a mixture of uses concentrated around the intersection.
Indeed, the Project represents an improvement over the surrounding development because
it is designed as an integrated whole and will employ traditional architectural elements.
The colors and materials selected are suitable for the surroundings, and again represent an
improvement, as they are characteristic of a trtiditional  Vermont urban downtown.
Although the Project will be visible from Routes 2 and 2A, from the Interstate, and from
a few other locations, its visual impact will be appropriate for its surroundings -- the
overall appearance of the Project will be as part of an urban center located on a flat plain
with “backdrop” views of the Green Mountains. While there will be some loss of open
space at the Taft Comers intersection, that loss is appropriate. Moreover, the location of
the development on the site preserves a “green belt” along the Interstate. The creation of
the “town green” and the donation to the Town of the Mahan  Farm property, the parcel of
land for a park and municipal uses, and the walkway/bicycle path, all act to preserve and
enhance open space.

TCA and Blair have not met their burden of proof as to the first inquiry under
Criterion 8. The Board concludes that the Project is not out of character with its
surroundings because it “fits” the context within which it will be located. Therefore, the
Project will not have an adverse effect on the scenic and natural beauty and aesthetics of
the area in violation of Criterion 8.

Because it concludes that the Project will not have an adverse aesthetic effect, the
Board does not need to proceed to the second inquiry under Criterion 8 which evaluates
whether the adverse effect is “undue.” w, m at 25. Accordingly, the Board
concludes that the Project will not have an undue adverse effect on the scenic and natural
beauty and the aesthetics of the area in violation of Cfiterion  8.

D. Criterion 9(A) (impact of growth)

Under Criterion 9(A), the Board reviews the impact that the Project will have on
the ability of Williston and the region to accommodate two separate items: (i) growth that
will occur generally, regardless of the proposed project and (ii) growth that will occur
specifically because of the Project. Re: Town of Stowe, #100035-9-EB,  Findings of Fact,
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Conclusions of Law, and Order at 52 (May 22, 1998) [EB # 6801; Re: St. Albans  Grouo
and Wal*Mart  Store. Inc., #6F0471-EB,  Findings of Fact, Conclusions of Law, and Order
(Altered) at 29 (June 27, 1995),  affd, In re Wal*Mart  Stores. Inc., No. 95-398 (Vt. Sup.
Ct. Aug. 29, 1997)[EB #598R2].

TCA and Blair did not establish whether the Town has a duly adopted capital
improvement program. As a result, the burden of proof does not shift to MTP to
demonstrate that the Project will not cause an undue burden on the existing and potential
capacity of the Town and the region to accommodate growth caused by the Project. 10
V.S.A. 9 6086(a)(9)(A). MTP nevertheless has the burden of providing sufficient
evidence on which the Board can make affirmative bindings.

In this appeal, the scope of the Criterion 9(A) analysis was specifically limited to
highway access and maintenance. Because of the difficulty of separating out highway-
related expenses from all expenses incurred by the Town and region, MTP’ s analysis
addressed all increased expenses that would result from the Project in the Town and
region. For purposes of Criterion 9(A), the “region” at issue in this appeal is Chittenden
County.

In the Town, the increase in municipal costs resulting from the Project (including
those resulting from the Project itself and secondary development) exceeds the additional
revenues to the Town resulting from the Project (including the Project itself and
secondary development resulting from the Project) tsy $28,709 per year. This calculation
included all costs, including highway costs. This increase compares to annual property-
tax-financed Town expenditures (which again include all costs, not just highway costs) of
$1.921,000.  This increase, will result in a municipal &&Ll  increase of $4.50 for a
$100,000 residence in the Town. Of the $28,709 increase, $8,588 is the result ofnew
employees resulting from projected secondary growth. This calculation does not take
into account the value to the Town from MTP’s  donation  of the Mahan Farm property or
of the additional land for municipal purposes within the Project site itself. Comparing the
additional costs of municipal services (which include highway maintenance costs) with
revenues resulting from the Prqject  in other towns in the region results in minuscule tax
increases and decreases.

Without reaching a conclusion as to whether the State of Vermont was part of the
“region,” MTP analyzed the increased revenues and costs to the State itself as the result
of the Project in relation to highway maintenance. Exclusive of funds to be spent on
education, the annual State revenue resulting from tl-e Project is approximately
$2,600,000.  MTP’s contribution to the State will be substantially more than any possible
additional State highway maintenance costs resulting from the Project.
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MTP has met its burden of production under Criterion 9(A). TCA and Blair have
presented no evidence concerning Criterion 9(A). The Board concludes that the Project
satisfies Criterion 9(A) because TCA and Blair have failed to sustain their burden of
proof. The Board notes, however, that even if the burden of proof had shifted  to MTP,
the Board would have found that MTP sustained its burden of persuasion under Criterion
9(A).

The Project will not significantly affect the existing and potential financial
capacity of the Town and of the region to accommodate both the total growth and rate of
growth otherwise expected for the Town and region, and the total growth and rate of
growth which would result from the Project, in relation to highway access and
maintenance. The Board concludes that the Project satisfies the requirements of Criterion
9(A).

E. Criterion 10 (town and regional plans)

Before issuing a permit, the Board must find that the Project is in conformance
with the Town Plan and the Regional Plan. 10 V.S.A. 0 6086(a)( 10). The burden of
proof is on MTP. Ih, 0 6088(a). &, u, w, m at 29-35 and cases cited therein.

1. Town Plan

Based on its review of the Town Plan and in the absence of any contention to the
contrary, the Board concludes that the Town Plan is sufficiently specific. Re: The
Mirkwood Group, #lR0780-EB,  Findings of Fact, Conclusions of Law, and Order (Aug.
19, 1996)pB #641].  Because the Board reaches the conclusion that the Town Plan is
clear and unambiguous, it is unnecessary for it to review zoning by-laws. & In re Frank
A. Moleano. Jr,, 163 Vt. 25 (1994).

The Project has a mixture of uses and a balance of activities, including retail
space, commercial office space, restaurants, a cinema, a grocery store, and residential
units. It also has a number of uses that are “public” and “recreational” in nature,
including the central green, the walkway/bicycle path, and the parcel of land to be
dedicated to the Town for municipal uses. These uses are concentrated on the northern
half of the site in close proximity to each other, with over 125,000 square feet on second
floor levels of multi-story buildings. More than one-half of the Project site will remain
open. Most of the open land is located at the perimeter of the Project, along the southern
boundary closest to the Interstate. At the time construction of the Project begins, MTP
will transfer to the Town the Mahan Farm, with the exception of 25 acres which have
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~ already been transferred to the Williston School District for a new school, in perpetuity
for recreational and open space purposes.

The Project is based on a grid pattern of streets. Village Drive circumnavigates
the non-residential developed area of the Project, and connects with Routes 2 and 2A. On
Route 2A it is opposite Marshall Avenue, the existmg roadway located in the southwest
quadrant. Village Drive provides a bypass road ant also satisfies the requirement that the
grid-based streets, which connect to it, provide “direct access” to the other quadrants.
The terminus of Village Drive on Route 2 also aligns with the location of the northeast
quadrant bypass envisioned by the Town Plan. Most of the internal grid streets in the
Project have on-street parking. All other parking is provided in small, perimeter lots, lots
behind buildings, and one parking structure. In calculating parking need, shared parking
concepts have been applied. A portion of the Projec:t  has been reserved for transit sites to
accommodate future bus and shuttle service. The internal streets and intersections have
been designed to permit bus traffic.

In the Project, the buildings are set close to each other and to the street, with
substantial multi-story use. The central feature of tie project is the open green with a
bandstand, which is defined as a public space by the buildings around it. Many of the
buildings, especially the larger ones, have covered pedestrian walkways, arcades, and
courtyards, providing a visual and physical engagement with the street. The Project
includes sidewalks along at least one side of all intet,ior  streets, and landscaped pedestrian
walkways interconnecting the buildings, the central green, the parking areas, and the
property boundaries, The Project also incorporates a number of clearly marked
pedestrian crosswalks at intersections and mid-street on the Project’s internal streets, as
well as “bulb-outs” to minimize pedestrian crossing distances, as required by the Town
Plan. The “bulb-outs” and on-street parking also act as “traffic calming” devices,

Within the Project, there are a number of “gmen spaces:” the central green, the
parcel of land to be dedicated to the Town for municipal uses, and small-scale “green
spaces” created by courtyards and landscaped pedestrian walkways. The Project’s
buildings are of quality design, are architecturally compatible with each other, and are
based on traditional Vermont architecture, which is “enduring, not transient.”

The Proposed Highway Improvements incluc e raised, curbed pedestrian islands,
painted cross-walks, and pedestrian signal actuation. The Project has a “very strong mid-
block [pedestrian] connection” along Route 2A from Marshall Avenue up to Connor
Avenue, where pedestrians can “walk from the green, along a street with activity, to the
bike path,” and from there reach the Taft Comers intersection.  In addition, the Board will

: condition issuance of a permit for this Project on the installation of a sidewalk within the
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right of way along the southerly side of Route 2 to the cross-walk at the intersection of
Routes 2 and 2A.’ The proposed roadway and pedestrian improvements, as conditioned,
will “fit the framework” envisioned by the Town Plan and will create a “more pedestrian
friendly environment” at Taft Comers. As the Board noted at the public hearing in this
matter, the issue is not whether MTP has proposed the best alternative for the Taft
Comers intersection, but rather whether MTP’s proposal conforms with the Town Plan

MTP has sustained its burden of proof. The Board concludes that the Project is in
conformance with the Town Plan pursuant to Criterion 10.

2. Regional Plan

Concerning the role of regional plans in Act 250 proceedings, Title 24 of the
Vermont Statutes provides:

In proceedings under 10 V.S.A. chapter 15 1 . in which the provisions of a
regional plan or a municipal plan are relevant to the determination of any issue in
those proceedings:

(1) the provisions of the regional plan shall be given effect to the extent
that they arc not in conflict with the provisions of a duly adopted
municipal plan;

(2) to the extent that such a conflict exists, the regional plan shall be given
effect if it is demonstrated that the project under consideration in the
proceedings would have a substantial regional impact.

24 V.S.A. 5 4348(h). Baaed upon its review of both documents, the Board concludes that
the pertinent provisions of the Town and Regional Plans are not in conflict.

1

The Board may impose permit conditions to alleviate adverse effects that would
otherwise be caused by the Project and that, if not alleviated, would require a conclusion
that a Project does not comply with Criterion 10. 10 V.S.A. 5 6086(c).  See. e.g.. Black
Although MTP bears the responsibility of designing the Project,River. supra, at 18-21.
the Board’s conditions are permissible modifications of its plans. &, Hand. m at 27;
Re: J Phrlm Gerbode, #6F0396R-EB-1,  Findings of Fact, Conclusions of Law and Order
at 22;Jan.  29, 1992)[EB #486].
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The Project is a Mixed Use Development because it contains more than three uses
and it is configured “in a compact urban form in acN:ordance with a coherent plan.”
Mixed Use Developments are “Proposed Features” within Sub-Regional Growth Centers,
such as the Taft Corners area, pursuant to the Growth Center Matrix of the Regional Plan.
MTP urges the Board to end its analysis here, arguing that the plain terms of the

Regional Plan do not require that the retail compon~st  of a Mixed Use Development be
reviewed as either a “Shopping Center” or a “Regicnal  Shopping Center” because both
types of shopping centers are addressed under the separate heading “Required Features.”

Although the Board agrees that MTP’s  suggested approach provides a simple
framework by which to interpret the Regional Plan, the Board will not adopt it as a
method of analysis. Furthermore, the Board finds that it is unnecessary for it to
determine whether MTP’s  method of analysis is appropriate because the Board concludes
that, even when reviewed against the definition of Regional Shopping Center, the Project
conforms to the Regional Plan4 First, due to the mixture of uses in the Project, the
Project does not constitute a “group of commercial establishments clustered in a
contiguous area.” Second, due to the configurations of the retail spaces within the Project
and the Stipulation between MTP and the City of Burlington, it is not possible for the
Project to contain an anchor store of the size typical of such stores in Vermont. Third, in
contrast to a Shopping Center, the definition of Regional Shopping Center makes no
provision for convenience goods. The proposed grocery store is the largest single-use
retail building within the Project and, as a grocery store, it will provide for the sale of
“convenience goods,” not “shopping goods.” The GLA of the shopping goods retail
component of the Project is too small to qualify as a Regional Shopping Center, which is
recognized as having an average size of 400,000 square feet, with one-third to one-half of
the GLA being devoted to department stores. Fourth, the Project will primarily serve the
Town and adjoining communities. Its trade area is less than 150,000 people. The Board
concludes that the Project does not constitute a Regional Shopping Center as defined by
the Regional Plan. Therefore, even after analyzing the retail component of the Project in
isolation. the Project conforms with the Regional Plan.

MTP has sustained its burden of proof. The Board concludes that the Project is in

The Board questions whether the Regional Plan prohibits Regional Shopping
Centers in Sub-regional Growth Centers (see FindinE,s  #202-#204 above). However, in
light of its determination that the Project is not a Regional Shopping Center, the Board
does not find  it necessary to address whether the Regional Plan prohibits Regional
Shopping Centers in Sub-regional Growth Centers.
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conformance with the Regional Plan pursuant to Criterion 10.

a****+**+****

The Project conforms with each of the criteria on appeal and, therefore, the Board
will issue a land use permit for its construction and operation. The Board commends
MTP and all those involved in the collaborative effort that resulted in this thoughthl  and
creatively designed Project.

V. ORDER

1. The Board takes official notice of certain facts and documents as set forth
in Section III. above.

2. Land Use Permit #4C0775-EB  is hereby issued.

4. Jurisdiction is hereby returned to the District #4 Environmental
Commission.

Dated at Montpelier, Vermont this 25th day of June, 1998.

ENVIRONMENTAL BOARD

t

George Holland
Samuel Lloyd
William Martinez
Rebecca M. Nawrath
Robert H. Opel


